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PREFACE. 


The principles of Muhammadan law contained in these 
pages constitute the Lectures delivered by me as “ Tagore 
Professor of Law.” Such of them as are inculcated in 
the first five Lectures, which are according to the Swini 
School, have been drawn mainly from the HI,day ah and 
Fatdwd Alamgin, and occasionally from the Shark-ul- 
Vikdyah , Durr ul-Mukhtdr , and other works of unques¬ 
tionable authority. Other passages, translated from 
the above-mentioned authorities, have been appended to 
almost all those principles with a view to explain and 
illustrate their meanings in the same manner as has been 
done in the volume of Lectures published for the last 
year. The rest of the Lectures is on the Muhammadan 
law according to the Imamiyah School. These constitute 
the principles contained in page 176 et seq. 

The above principles have been drawn or extracted 
mainly from the Shardya ul-Islam , and occasionally from 
the Rouzat ul-Ahkdm , MafdUh , Irshdd and Tahrir ul- 
Ahkam * books of paramount authority among the Imd- 
miyahs . To those principles have been appended other 
passages from the said authorities to illustrate their 
meanings. The Annotations are taken from books of 
great repute, and will serve as authorities or additional 
authorities (as the case may be) for the principles to 




Vide Introductory Discourse, pp. 171—174. 
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wliich they refer. Again, all these different matters are 
so arranged and printed as to be easily distinguishable 
from one another and not to coufuse the reader.* Fie 
may easily refer to them, in case he consider any 
of the principles not sufficient by itself, or require 
further authorities for the same. 

Mindful of the justness of the opinion expressed by 
the Commissioners appointed under the first Royal Com¬ 
mission issued for considering u the Reform of the 
Judicial Establishments, Judicial Procedure, and Laws of 
India,”f and conscious of such being the fact, I have 
inserted in the present work only such matters as are 
authentic. The principles, explanations, illustrations 
and annotations are, with rare exceptions, translations of 
passages from Arabic books—books wliich are of very 


* The principles are, for the above purpose, printed in larger type,—those 
of great importance being in Tien, and those less so, in Small Pica type, 
and both are kept clear of tlie other matters. Then the passages explanatory 
and illustrative are separately printed in a comparatively smaller type ; and 
under these are placed annotations and foot-notes in different types and under 
different lines one after the other. 

t The first Royal Commission was issued for considering “ the Reform of 
the Judicial Establishments, Judicial Procedure, and Laws of India;” and it 
did not seem improbable that the subject of the Muhammadan law might, at 
some period of their labours, come under the notice of the Commissioners. But 
in the second Report, they gave it as their opinion that—“ no portion of the 
Muhammadan law, or of the Hindu law, ought to be enacted as such, in any 
form, by a British Legislature,” assigning as one of their reasons, that “ a 
Code of Muhammadan Law, or a Digest of any part of that law, would not be 
entitled to be regarded by Muhammadans as the very law itself, but merely as 
an exposition of law which might possibly be incorrect.”—B. Dig., Introd, 
p. xxiii. ' > 
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high authority indeed as already noticed, and of which 
only the Sftardy a ul-hldm has been translated in part 
by Mr. Neil Baillie, and printed and published by him 
under the title— u A Digest of Muhammadan Law, Part 
Second, containing the doctrines of the Imatniyah Code 
of Jurisprudence on the most important of the same 
subjects.” 

. ' 

Although the above translation is passed as an 
authority, and, as such, I ought to have used it wherever 
the Shardya is cited, yet I have considered it better 
to adopt in some parts my own version of the same 
which I had made before Mr. Baillie’s translation w r as 
published; so I am responsible for those of my versions 
which differ in any respect from Mr. Baillie’s. I 
have, nevertheless, to offer my grateful thanks to that 
learned gentleman not only for the valuable aid I have 
received from his translation, but also for his having 
rendered the public a great service by translating 
almost the whole of the forensic part of the Shardya ul- 
Isldm, which (at least in India) is the most prevalent 
authority of the Imdmiyah School. 

On points difficult and doubtful, I have invariably 
consulted the Mujt-ahid * of Lucknow, who is now with the 
ex-Iving of Oudh, and the most learned in the Imamiyah 
Law in India. This gentleman has very kindly given 
me every aid that I required of him. I cannot, there¬ 
fore, conclude these remarks without acknowledging 
my great obligation to him, for the valuable assistance 


* Vide Introductory Discourse, p. 166. 
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that lie has herein rendered me. 1 have endeavoured to 
collect and incorporate in the present work almost all that 
was important, and available and practicable within the 
time allowed me for the purpose. 

I have nothing further to add here, having already 
expressed in the Introductory Discourse all that I had to 
say with respect to other matters which formed the sub¬ 
ject of a Prefatory or an Introductory Lecture. In 
conclusion I have to observe that as neither time nor 
labour lias been spared in making the present work 
replete with useful matters, and in rendering it adapted 
to the study of students,* as well as convenient for 
reference in the conduct of cases and administration of 
justice, 1 hope this work also will meet with the appro¬ 
bation of that august body—the Senate of the Univer¬ 
sity—and be useful to tlie public in proportion to the 
pains which 1 have taken in preparing the same. 


* To learn the law inculcated herein, the student is required to study at 
least the principles printed in Pica type. 
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LECTURE I. 


ON GIFTS. 


Gift (Jdbat or Utah* * * § ), as it is defined in law, is tlie 
conferring of a right of property (tamUkf) m something 
specific without an exchange.}: 

The person making' such transfer is termed “ ■wdkib ” 

(donor), the person to whom it is made is “ mouk&b la~hu” 

(donee), and the thing given is u f mouhub! } 

DCLXXIII. The pillar (or essential) is the Principle. 
donor’s declaration— u I have given. 

For that constitutes gift, and it is completed by the act of the Reason, 
owner alone, acceptance being required only for the purpose of 
establishing the property in the donee.§ Howovor, — 

DCLXXIV. Gifts are rendered valid by tender, principle. 
acceptance, and seizin (a). —Hidayah, vol. iii, p. 291. 

(a.) Tender and acceptance are necessary, because a gift is 
a contract, and tender and acceptance are requisite in the forma- 


Annotations. 


dclxxiv. Acceptance and seizin on the part of the donee are neces¬ 
sary, as relinquishment on the part of the donor.—M uch. M. L., chap. v> 
princ. 2. 


* “ Hi bah,” in its literal sense, signifies the donation of a thing from 
which the donee may derive a benefit. In the language of the law, it 
means a transfer of property made immediately and without any 
exchange.—Hamilton’s Hid&yali, vol. iii, p. 290. 

f “ TumUh ” (from milft) means owning. Hence TamMk-n&mah is appli¬ 
cable alike to a deed of sale or of gift. 

J Fatawd Alamgfri, vol. iv, p. 520,—B, Dig., p. 507. 

§ According to the Hidayah (vol. iii, p. 678), gift is constituted by 
declaration and acceptance (i)tib o kabul) ; and according to the Kifayah, 
these are its pillars. The burr-ul-mnkhtar is to the same effect. But 
they concur with the Inayah that declaration is sufficient, so far as the 
donor is concerned.—B. Dig., p 507. 


B 






Leotuue 

I. 

Principle. 

Precedent. 


Principle. 


tiou of all contracts; and seizin is necessary in order to establish a 
right of property in the gift, because a right of property, according 
to our doctors, is not established in the thing given merely by 
means of the contract without a seizin.—Hidavah, vol. iii, 
p. 291. 

DCLXXV. A verbal gift is as effectual as that 
made under a writing. 

A gift orally convoyed is valid, because tender and acceptance 
arc the only essentials to a gift; and complete seizin of the house, 
none of the donor’s property being therein, and its not being used 
for his benefit, are the only conditions to perfecting the gift. A 
writing or deed is neither among the essentials nor conditions. 
Therefore, in a case of gift, if oral tender and acceptance are 
established, and the condition of complete seizin he also found to 
exist,—that is to say, that the tiling given was in no manner 
employed for the benefit of the donor, and that it was not undefined, 
—the gift, is valid, although no deed may have been executed.— 
Macn. Prec., M. L., chap, v, case 22. 

DOLXXVI. The legal effects (of gift) are: 1, that it 
establishes a right of property in the donee without being 
obligatory on the donor, so that the gift nmy be validly 
resumed or cancelled;* 2, that it cannot be made subject 
to an option of stipulation; and 8, that it is not cancelled 
by vitiating conditions (b).-f 

(ft.) So that if one should give his slave on condition of his 
being emancipated, the gift would be valid, and the condition 
void.t 

Gift is of two kinds,— iamUh (creating ownership), and ishdt 
(causing to fall, or to extinguish). | 

The words by which gift is effected are of three kinds: First, 
those which have been appropriated to the purpose, as, “ I have 
given this thing to thee,’ ; or “I have invested thee with the pro¬ 
perty of it,” or “X have made it to thee,” or “this is to thee.” 
Second , those in which the meaning of gift is concealed or implied, 
as, “thy garment is this piece of cloth,” or <£ I have invested thee 
with this mansion for thy age,” which would bo a gift. So also if 
he had said, “this mansion is to thee umrd y ” (for thy age— umr), 
or “ haytiti ” (for thy haydt or life), “and when thou art dead it 
reverts to me,” in which case the gift is lawful, and the condi- 

l 


* Vide Revocation of Gifts, p. 28 et scq. 
f Fatawa Alamglrl, voi. iv, p. 621.—B. Dig., pp. 608 & 609. 
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Lecture 


^tionvoid. Third , words which, bear equally the construction of gift 
and of dried, or commodate loan, as, “ I have mounted thee on this 
beast/' which would be a loan, unless gift were intended. The 
principle in cases of this kind is, that when a word is employed 
which has reference to the body of the thing, it is a gift; and 
when a word is employed which has reference to the profits of the 
thing, it is a loan; and when the word may be understood in 
either sense, the meaning is to be determined by intention.* 

DCLXXYTI. A gift must not depend on any 
tiling contingent (tf), nor must it be referred to a 
future time (d).* 


(c.) As the entrance of Zayid, or the arrival of Kktilid .* 

{d.) As, for instance, by saying,—“ I give (or I will give) this 
thing to thee to-morrow.”* 


DCLXXVIIL The giver must be free, sane, PM P le - 
and adult, and also the owner of the thing given.** 


Moreover,— 


DCLXXIX. The subject of gift must be in 
existence at the time of the gift ( e ), and must have 
legal value, and possession must be taken of it to 
establish therein the right of the donee (./); and if 
in its nature divisible, it must be actually divided 
from, so as not to be joined to, or involved in, any 
thing else that is not given. 


Annotations. 

dclxxvii. A gift; cannot be made to depend on a contingency, nor can 
it be referred to take effect at any future definite period.—Macn. M. L., 
chap, v, princ. 3. 

dclxxix, It is requisite that the gift should be accompanied by 
delivery of possession, and that seizin should take effect immediately, or, 
if at a subsequent period, by the desire of the donor. A gift cannot, be 
made of anything to bo produced in futuro; although the means of its 
production be in the possession of the donee. The subject must be 
actually in existence at the time of the donation.—Macn. M. L., chap, v., 
princ. 4 & 5. 


Fatawfc Alamgiri, vol. iv, pp. 520, 621.—B. Dig., pp. 507—509. 
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Illustration. 


Illustration. 


Precedent. 


<sl 


(<?). So that, if a man should give “the fruit that may be 
produced by his palm-tree,” or “what is iu the womb of this slave,” 
or “of this sheep,” or “in its udder,” the gift is unlawful, though 
power be given to take possession at the time of production, as of 
birth, or of milking. The subject also must havo a legal value ; 
and possession must be taken of it, to establish therein the right 
of the donee, and if in its .nature' divisible, it must/ be actually 
divided from, so as not to be joined to, or involved in, anything 
else that is not given.* 

Hence the gift of a land without the crop then standing on it, 
or of a palm-tree in bearing without its fruit, and vice versd, is 
unlawful. So also of a house or vessel in which there is solne- 
tliing belonging to the donor, without its contents.* 

(f ) If the donee take possession of the gift, in the meeting of 
the contract of giffc,+ without the order of the giver, it is lawful, 
upon a favorable construction. If, on the contrary, he should 
take possession of the gift after the breaking up of the meeting, 
it is not lawful, unless he have had the consent of the giver so to 
do. Analogy would suggest that the seizin is not valid in either 
' ease, as it is an act with respect to what is still the property of 
the giver; for, as his right of property continues in force until 
seizin, that is consequently invalid without his consent.—Hidayah, 
vol. in, p. 292. 

If a man should make a gift of a mansion in which there are 
some effects belonging to him, and should deliver the mansion to 
the donee, or deliver it with the effects, the gift would not be 
valid. But there is a device by which a valid gift can bo made of the 
mansion; and it is by first making a deposit of tlie effects with 
the donee, vacating them for him, and then making delivery of 
the mansion. And, in the opposite case, if he should make a gift 
of the effects without the mansion, and vacate them for the donee, 
and then make delivery of the mansion, the gift would be valid; 
and if he should make a gift of the mansion and effects together, 
and vacate them both for the donee, the gift would be validj 

If a person should give a mansion with its effects and deliver 
them both, and a right is subsequently established to the effects, 
the gift of the mansion is valid.^ 

The gift of a thing not in the possession of the donor during 
his lifetime is null and void, and the deed containing such gift is 


* Fatawa Alainglrl, vol. iv, pp. 520, 521.—B. Dig., pp. 508, 509. 
t Arab. “ JtymajlLri ahd-ul-kiJnih]' which, means “in the meeting where 
the contract of gift takes place.” 
t Fatawa Alamgixi, vol, iv, p. 528.—B. Dig., pp. 518—520. 
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of no effect, because, in cases of gift, seizin is a condition. Gift Lkcturk 

is rendered valid by tender, acceptance and seizin; but in gift, r - 
seizin is necessary and absolutely indispensable to the establish¬ 
ment of proprietary right. According to the Hi day ah, “gifts 
are rendered valid by tender,” acceptance and seizin. The 
Prophet has said, “a gift is not valid without seizin ; so also if the 
thing given be pawned to, or usurped by, a stranger.” So also in 
the SkarJiri-Yik&yah ,—“A gift is perfected by complete seizin/’ 

As the gift, therefore, is null, the claim of the donee is inadmis¬ 
sible, and the deed is invalid, as far as regards the lands of wliich 
the donor was never possessed. But, with respect to the other 
lands conveyed at the same time, the donee is entitled to them, if 
the donor put him into possession. If, however, the donor died 
without conferring possession, the claim of the donee to them 
also is inadmissible.—Macn. Prec., M. L., chap, iv, case 6. 

The gift, whether with or without a consideration, of undefined Precedent, 
property, provided it admit of being rendered distinct and separate, . 
is invalid; but the sale of such property is allowable, and holds 
good as far as the right and title of the seller is concerned; but it 
cannot affect the interests of parties not privy to the contract.—■ 

Macn. Prec., M. L., chap, iv, case 3. 

DCLXXX. A gift of (a known) part of a thing Principle. 
which is capable of division is not valid, unless the 
said part be divided off, and separated from, the 
property of the donor; but the gift of part of an indi¬ 
visible thing is valid.—Hulayah, vol. iii, p. 293. 

When a gift is made of a mushda* in property that does not admit 
of partition, it is a condition of the validity of the gift that tbo 
quantity be known ; for if oue were to give his share in a slave, 
the share being unknown, the gift would not be lawful, as igno¬ 
rance of the share might lead to disputes.f 

If a person make a gift of the flour of wheat, which is yet in illustration, 
grain, or of oil of sesname, which is not yet expressed from the 
seeds, such gift is invalid; and if he afterwards grind the wheat 
into flour, or extract the oil from the sessame seeds, and so deliver 
them to the donee, still, the gift is not thereby rendered valid. 

The same rule also holds with respect to butter which is yet in 
milk.—Hidayah, vol iii, p. A95. 

If a person make a gift, to his partner, of his share in the illustration, 
partnership stock, capable of division, it is invalid, because of the 


* is the passive participle of Shvaa —the infinitive or rather 

the root—and means confused, whence undivided. 


f Fatawa Alamglri, vol. iv, p. 531,—B. Dig., p. 521. 
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invalidity of the gift of an undefined part of a divisible subject, as 
before explained.—Hidayah, vol. iii, p. 294. 

The gift by one partner to another of a share in the pro¬ 
fits is not lawful .—Vide Fat&wa Alamgfrl, vol. iv, p. 531.— 
B. Dig., p. 521. 

DCLXXXi. The gift of a mushda, or undivided (but 
known) part of what does not admit of partition, is lawful-— 
to a partner or to a stranger. The gift of a mushda in what 
does admit of partition is not lawful—either to a partner 
or one who is not a partner; and if possession is taken of it, 
Ras&m-ud-Dln has reported that it will not avail, to estab¬ 
lish property in the donee; but he has said in another place 
that it will avail to establish it invalidly, and so it has been 
decided* 


Am NOTATION 8. 

dolxxxi, The gift of a mushda or undivided part of a thing that 
admits of partition to two men or to a group, is valid according to the 
two disciples, and invalid according to Abu Mamfah. But it is not void, 
so that it is of avail to the establishment of property by possession. 
Sadar Usb-ShuMd has remarked, that when a person has given what 
admits of partition to two men, so that the gift is invalid according to 
Abu Hantfah , and possession is then taken, the right of property is 
established in them invalidly; and so it has been decreed. Confusion on 
both aides in property susceptible of partition prevents the legality of 
gift, according to them all; and when the confusion is only on the side 
of the donee, it prevents the legality of the gift, according to Abu 
Hantfah, though it has not that effect in the opinion of the disciples. 
And if one should make a gift to two persons who are poor, it would be 
lawful according to them all, as in the case of sadakak, or alms. But if 
they are rich, and the gift is made to each of them in halves, or if it is 
made vaguely by saying, “ I have given to yon both," or with an excess 
in favor of one, as by saying, “ To this one a third, and to this one two- 
thirds it is unlawful in the three cases, according to Abu Hanifah ; 
while, according to Muhammad, it is lawful in them all; and according to 
Abu Yusuf, it is luwful in the two cases where the gift is made indefi¬ 
nitely, or in halves. When two persons have given a mansion to one 
person, the gift is valid, according to all opinions.—Fatawa Alamgiri, 
vol. iv, p. 525.—B. Dig., pp. 515 & 516. 



Principle, 



* Fataw6 Alamgiri, vol. iv, p. 525.—B. Dig,, p. 615. 
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It appears from all tlie circumstances connected with this 
case, that the gift in question is invalid, and that it is, after 
the death of the donor, absolutely null and void; and the 
property so transferred will revert to the heirs of the donor, 
because it is evident that the produce only was transferred, 
the ground itself being the common property of all the heirs, 
it not having undergone division; and according to law, 
the gift of unrealized produce without the land is wholly 
invalid. It is immaterial whether the donee was or was not 
put into possession of the produce of the common lands; 
for, in both cases, the gift is invalid, an undefined seizin not 
being held to constitute legal seizin. Under these circum¬ 
stances, either the mother, or any other heir of the donor, is 
at liberty to dispossess the doneo. The mother was not com¬ 
petent to make over by gift to the donee all the property 
belonging to her husband, because the estate of her husband 
was the joint property of all the heirs. A gift even of her 
own portion is invalid, that being undefined and not admit¬ 
ting of legal seizin; so that in every view of the case the 
gift is entirely null and void. 8hafh4- Vikdyah ,—« The gift 
of milk ” in the udder, of wool upon the back of a goat, of 
grain or trees upon the ground, or of fruit upon trees, is in 
the nature of the gift of an undefined part of a thing ; and 
such gifts are prohibited unless separated from the property 
of the donor, and seizin be subsequently made of them.” 
But, as in this case, the trees were not cut down, and the 
donee did not make regular seizin during the lifetime of the 
donor, the heir of such donee is not competent to come in 
and establish the validity of the donation by the perform¬ 
ance of any act on his own part; because he is quite a 
stranger to the transaction. The acceptance was not 
expressed by the heir, but by the ancestor, who died before 
separation and seizin. In the Iliddyah , in the Chapter 
treating of retraction of gifts, it is stated,—“ If the donor 
should die, his heirs are strangers with respect to the con¬ 
tract, since they made no tender of the thing given. It 


Annotations. 

The gift of property which is undivided, and mixed with other pro¬ 
perty, admitting at the same time of division or separation, is null and 
void, unless it be defined previously to delivery ; for delivery of the 
gift cannot in that case be made without including something which 
tonus no part ol the gift.—Macu. M. L., chap, v, princ. 6. 



Lecture 

I. 




MINlSr/f,, 



Liccrr trios 
I. 


Principle. 


Illustration. 


Precedent. 


! <SL 

8 ON GIFTS. 

appearing, therefore, that the property was not separated and 
deliverer! into the possession of the donee, the right was not 
transferred from the donor during his lifetime, and after his 
death it devolves on his heirs. It is laid’ down also in the 
Middy ah , — “ Seizin in cases of gift is expressly ordained, 
and consequently a complete seizin is a necessary condition, 
but a complete seizin is impracticable with respect to an 
indefinite part of divisible things, as it m impossible, in such, 
to make seizin of the thing given without its conjunction 
with some thing that is not given, and that is a defective 
seizin.” So also in the Vihayah ,—“ Gift is perfected by 
complete seizin” And in the Skarh-i-Vikdyah , — “A gift 
of part of a thing which is capable of division is not valid 
unless such part be divided off, so that seizin may be definite 
and not included in anything else.” It is evident, therefore, 
that a seizin of undefined property is itself indefinite ; and 
cannot be considered valid.—Macn. Free., M. L., chap, iv, 
case 8. 

However, — 

DCLXXXII. If a person should give an undi¬ 
vided part of a tiling which admits of division, and 
then make a partition and deliver the part, the gift 
would be valid.* 

But if he give a half and deliver the whole, the gift is not 
lawful; while if ho give the whole, and deliver it separately, 
the gift is lawful.* 

If a person make a gift, to another, of an undefined portion 
of land (such as a half or a fourth,) such gift is null for the 
reasons already set forth. If, however, he afterwards divided it 
oft, and made a delivery of it, the gift becomes valid ; because 
a gift is rendered complete by seizin, and in this case nothing else 
remains indefinitely involved with the gift at the time of the 
seizin. — Hid&yah, vol. iii, p. 295. 

Under these circumstances, if the donor separated the 
landed property disposed of by gift, and put his wife into 
complete possession and enjoyment thereof, the gift will be 
good and valid according to law. Again, if the donee make 


* Fat4w& Alamgirl, vol. iv, p. 627.—B. Big., p. 617. 
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ii verbal gift of the property which she had so acquired, to Lnctuhe 
her grandson’s wife, and put her into possession, such gift L 
must also be upheld as good and valid, provided it be estab¬ 
lished by the evidence of two men, or one man and two 
women.—Maen. Pree., M. L., chap, iv, case 2. 

The law requires that anything which is capable of division, 
when given to two persons, should be divided by the donor, at the 
time of the gift, or immediately subsequent to the transfer and prior 
to the delivery to the donees, in order that the objection of 
confusion may be avoided and full and complete seizin obtained, 
which is essential to the validity of a gift. It appears, in this 
case, that the property given was divided by the donees with the 
consent of the donor, two or three months subsequent to the 
dato of the deed of transfer. Such a proceeding is not legal. 

To render it valid, it was essential that the delivery and the 
division should have boon simultaneous.— Ibid, case o. 

DCLXXXIJI. The gift of a, thing then in the Principle. 
hands of the donee, or his guardian, either as a 
deposit, or in any other way,"is valid without a 
formal delivery and seizin. 


Wheu the subject of gift is in the hands of the donee, either as illustrations, 
a deposit or commodate loan (driat), or trust (amdnat), ho 
becomes the proprietor of it by the gift and acceptance, though his 
taking formal possession of it should not be renewed. And if the 
owner of property, let to hire or usurped, should give it to the 
tenant or usurper, the gift would be lawful; and the receiver of it 
freed from all responsibility. Or if a thing were in any other way 
in the hands of a person on his responsibility, as, for instance, a 
thing on an offer of sale, and it were given to him, the gift would 
be valid, and the property be established in him by the mere 
contract. If the thing given were in pledge in the donee's hands, 
it is reported in the i( Jdma ” that he would become possessed of 
it under the gilt j the previous possession under the pledge being 
converted into a possession under the gift; and as the gift would 


Annotations. 

dclxxxiii. A formal delivery and seizin are not necessary in the case 
of a gift to a trustee having the custody of the article given, nor in 
the case of a gift to a minor. The Seizin of the guardian in the latter 
case is sufficient.—Macn. M. L., chap, v, princ. 10. 

To perfect the gift of a thing which is in possession of the donee, new 
seizin is not requisite. Sharah-i-Vikayali.— Vide Macn. Prec., M. L., 
chap, iv, case 19. 
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be completed by possession, the pledge would be cancelled, and 
the pledgee entitled to have recourse to the pledger for his debt.* 

If a thing be in the hands of the donee in virtue of a trust, 
the gift is in that case complete, although there be no formal 
seizin, since the actual article is already in the donee's hands, 
whence his seizin is not requisite. It is otherwise, where a depo¬ 
sitor sells the deposit to his trustee, for in this case the original 
seizin does not suffice, because seizin in virtue of purchase is a 
seizin inducing responsibility, and, therefore, cannot be substituted 
by a seizin in virtue of a trust; but seizin in virtue of gift, on the 
contrary, as not being a seizin inducing reponsibility, may he 
substituted by a seizin in virtue of a trust.—Hidayah, vol. iii, 
pp. 295 & 29G, 

The general principle in these cases is, that when two posses¬ 
sions are of tho same kind, ono may be substituted for the other; 
and that when they differ, that which is under responsibility 
may be substituted for that which is not; but that which is not 
under responsibility cannot be substituted for that which is. To 
renew possession when required, the donee must go to the place 
where the subject of gift may happen to be, and a sufficient time 
must elapse to enable him to do so.* 

The law requires seizin by the donee, except in tho case of a 
gift made by a father to his minor son, and a few other specially 
excepted instances.—Macn. Prec., M. L., chap, iv, case 13. 

If the donee made over all her property by gift to the son of 
her undo, who did not however make complete seizin of it during 
her lifetime; on which account her gift in favor of him is null 
and void, as is laid down in the fbrdhim Shdhi , — “A gift cannot 
- be perfected but by the complete seizin of thedonee.”— Ibid, 
case 14. 

DCLXXXIV. The gift by one or more persons 
to a single person of a property susceptible of 
division is valid according to all. 

Thus, — 

If two persons jointly make the gift of a house to one man, 
it is valid; because, as they deliver it over to him wholly, and 
he receives it wholly, no mixture of property can be said to exist 
at the time of seizin. — Hiddyah, vol. iii, p. 298. 

If two persons jointly make a gift of a house to one man, it is 
valid.— Vikdyah . Vide Macn. Prec., M. L., chap, iv, case 14. 


* Fatawa, Alamglrf, vol. iv, p. 525,—B. Dig-., pp. 514, 615. 
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When two persons have gi ven a mansion to one person, the gift Lectubk 
is valid according to all opinions.—Fatdwa Alamgirf, vol. iv, 
p. 527.—B. Dig., p. 517. 

The gift by two persons to a minor, one of whom being his Precedent, 
father and the other his unde, of their joint property, is valid, 
provided that there was the complete seizin that is requisite, that 
is to say, provided the uncle relinquished all participation in the 
property conveyed, resigning it to the father, who is empowered 
to make seizin on behalf of his minor son; but the gift is invalid 
if the uncle continued associated with the father in possession.- — 

Macn. Prec., M. JL, chap, iv, case 20. 

But there is a difference of opinion with respect to the gift of Rcmark3 * 
such property to two or more persons; for it is invalid according 
to Abti Hanlfah, but valid according to his disciples Abu Yusuf 
and Muhammad. The author of the Hidayab, by citing the argu¬ 
ment of Abu Hanlfah after that of the two disciples, appears to 
have acquiesced in the opinion of the formed* Tho Durr-ui-Mukh- 
t&r, Fafcawa Kazl KMn, Sharh-ul-Vikayah, and other authorities 
have cited only the opinion of Abu Hanlfah, and thereby they appear 
to have acquiesced in his opinion. The Fatftwd, Alamglrl, however, 
cite3 both the opinions, with remarks thereupon. These are as fol¬ 
lows :— “ The gift of a mushda in property that admits of partition, 
to two men, or to a group, is valid according to the two disciples, 
and invalid according to Abu Hanlfah .f But, it is not void ; so 
that it avails to the establishment of property by possession .$— 


* Vide page 42 of Lecture I, for 1872-73, and Hkl&yah, vol. iii. page 293. 

f The authorities on Muhammadan law differ on this question 
the validity of a joint gift without determination of shares) ; hut the 
prevailing' authorities admit the validity of the gift (Reports, Sudder 
Bewanny Adawlut, Calcutta, vol. i, p. 115). In a subsequent case, how¬ 
ever (Reports, Sudder Dewannv Adawlut, Calcutta, vol. iv, page 210). tho 
Law Officer of the Provincial Court of Patna gave his fatwfi against the 
validity of the gift. The fatwd being confirmed by that of the Law- 
Officers of the Sudder Dewanny Adawlut, it wan adopted by both Courts, in 
opposition to the fatwd of the law officer of the Zillah of iSMhabad, which 
was in favour of its validity.—B. Dig., p, 516. 

X In the case referred to in the preceding note, the Law Officers were 
not asked their opinion as to the effect of possession under an invalid 
gift; and it does not appear that this part of Abu Hanlfah’s opinion was 
brought to the notice of the Court. The decision, therefore, which set 
aside the gift though possession had been formally given by the donor, and 
was never revoked by her. and could not then be revoked as she was dead, 
seems to have been passed on an imperfect representation of the Muham¬ 
madan law.— Ibid. 

In the oase of a gift mado to two or more donees, the interest of each 
donee must be defined, either at the time of making the gift, or on 
delivery.—Macn. M. L., chap, v, princ. 7. 
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Sadr iish-Shahid has remarked that when a person has given what 
admits of partition to two men, so that the gift is invalid accord¬ 
ing to Abd Hanifah, and possession is then taken, the right of 
property is established in them invalidly j and so it has been 
decreed.* Confusion ( shuda) on both sides in property susceptible 
of partition prevents the legality of gift according to them all; 
and when the confusion is only on the side of the donee, it pre¬ 
vents the legality of the gift, according to AM Hanifah, though 
it has not that effect in the opinion of the disciples. " And if one 
should make a gift to two persons who are poor, it would be 
lawful according to them all, as in the case of sadakak , or alms. 
But if they are rich, and the gift is made to each of them in halves, 
or if it is made vaguely by saying, “ I have given to you both/' or 
with an excess in favor of one, as by saying, “to this one a third, 
and to this one two-thirds;” it is unlawful in the three cases 
according to AM Hanifah; while, according to Muhammad, it is law¬ 
ful in them ; and according to Abu Yusuf it is lawful in two cases 
where the gift is made indefinitely, or in halves. When two per¬ 
sons have given a mansion to one person, the gift is valid accord¬ 
ing to all opinions, t 

The conclusion therefore is, that —• 

DCLXXXV. The gift of a property susceptible of 
division is valid if made to two or more poor persons, 
and invalid, but not void, if made to two or more 
rich persons; the right of the latter is notwithstanding 
established in the subject of such gift upon their 
taking formal possession unrevoked by the donor. 

An invalid gift is on the donee's responsibility, after possession 
has been taken of it.f 


* The remark of Sadr vale-Shahid aggravates the difference between the 
master and his disciples. In the preceding sentence, which is from 
another authority, it is said that possession avails to the establishment of 
property absolutely, which agrees with the report of Hisam's opinion in 
the KifayaJi, referred to in a previous note.—B. Dig., p, 516, n. 
f Fatawn 41amgirf, vol, iv. pp. 520 & 521.—B. Dig., pp. 515, 516, & 518. 
A gift of mu»Ma may be made in three different ways: First, a person 
having the whole of a thing may give an undivided half or other share in 
it to another. Hero there is confusion on both sides, and the gift unlaw¬ 
ful, without difference of opinion. Second, a person having the whole of a 
thing may give it entire to two or more persons undividedly. Here there is 
confusion on the side of the donee only, and there is the difference of 
opinion noticed in the text. And third , two or more persons having a 
thing in undivided shares may combine in making a gift of it entire to one 
-person. Here the confusion is only on the side of the donor, and the gift 
is valid without any difference of opinion.—B, Dig., p. 517. n. 




But it ia said in other authorities that possession under an Lrctubr 
invalid gift avails to the establishment of property, and that it has L 
been so decided contrary to what is stated to be valid in Amadiah ; 
and the word .Fatwd, or decision, is stronger than the word valid.— 
Durr-ul-Mukhtar, p. 634 . — Vide B. Dig,, p. 518. 

Gift to a Minor. 

DCLXXXVL The gift by a father to bis infant Principle. 
child is valid, provided the subject of the gift is in 
his possession or in deposit with another; so also is 
the gift by a mother of a thing which is in her own 
possession, or remains so in default of the father or 
his executor. Such is also the case with the gift made 
by another person who has the care of the child or 
with whom the child lives. 

If a father make a gift of something to his infant son, the illustration's, 
infant, in virtue of the gift, becomes proprietor of the same, pro- . 
vided the thing given be, at that time, in the possession either of 
the father or of his trustee ; because the possession of the father 
is capable of becoming possession in virtue of gift, and the posses¬ 
sion of the trustee is equivalent to that of the father.—Kiddy ah, 
vol. iii, p. 296. 

The same rule holds when a mother gives something to her infant 
son whom she maintains, and of whom the father is dead, and no 
guardian provided: and so also with respect to the gift of any 
other person maintaining a child under these circumstances. — 

Ibid. 

If a fatherless child be under the charge of his mothor, and she 
take possession of a gift made to him, it is valid; because she has 
an authority for the preservation of him and his property; and 
the seizin of a gift made to him is in the nature of a preservation 
of himself.\ siuee a child could not be maintained without property. 

The same rule also holds with respect to a stranger who has the 
charge of an orphan, because as his seizin is of legal force, 

(whence it is that another stranger has not a right to take the 
orphan from him), he is consequently competent to all such things 
as are purely for the advantage of the orphan. — Ibid, p. 2 97. 


Annotations. 

dolxxxvi. Formal delivery and seizin are not necessary in the case 
of a gift to a trustee having the custody of the article given, nor in the 
ease of a gift to a minor. The seizin of the guardian in the latter 
case is sufficient.—Macn. M. B., chap, v, princ. 10. 






liSCTERR 

I. 


Precedents. 


<§L 


If a stranger make a gift of a tiling to an infant, the gift is rendered 
complete by the seizin of the father of the infant; for, as he is 
master of deeds with respect to the child, liable to both good and 
evil (such as sale), ho is consequently, in a superior degree, mas¬ 
ter of gift, which is purely advantageous.—Hiddvah, voL iii, 
pp. 296 & 297. 4 

The. gift of a father to liis infant child is completed by the 
contract; and it makes no difference whether the subject of the 
gift be in his own hands, or in doposit with another. But if it be 
in the hands of a usurper, or of a pledgee, or of a tenant who has 
hired it, the gift is not lawful for want of possession. In like 
manner, as to gifts by a mother, when the thing given is in her 
own hands, and the father is dead without having appointed an 
executor. And so also as to gifts by every other person who has 
the care of the child. When a father has given a mansion to his 
little son, in which there are goods belonging to himself, the gift 
is lawful and approved.—Fatdwa Alamgirf, vol, iv, p. 516.— 
B. Dig., pp. 529 &, 530. 

The gift of a father to his child is perfected by his mere declara¬ 
tion. Whatever gift is made by a stranger to him, he should 
take possession of, if possessed of sufficient discretion to do so, or 
his father, or grandfather should take possession of it on his 
behalf, or the-guardian appointed by either of them, or his mother, 
provided he be residing with her, or a stranger in whose house ho 
is educated. — Sharh-i Yikdyah. Vide Macn. Free., M. L., chap, iv, 
case 19. 

If a mother make a gift to her infant daughter, who is residing 
with her, of property which is distinctly her owmif, by reason 
of the minority of the daughter, acceptance did not take place on 
her part, and the property, from the same cause, continued in the 
possession of the donor, and if the father was, at the time of the 
gift, at a remote distance, the gift is legally valid and binding. 
The seizin of the mother will, under such circumstances, be equi¬ 
valent to that of her daughter, and, on her signifying her consent, 
the gift is complete without the donee’s seizin. This doctrine is 
maintained in the Hidayah and various other legal authorities. — • 
.Macn. Prec., M. L., chap iv, case 9. 

The law- requires seizin by the donee, except in the case of a 
gift made by a father to his minor son, and a lew other specially 
excepted instances.— Ibid, case 13. 

The gift of those parts of the estate of which the minor was 
Registered as proprietor, and of which he took bond fi.de possession, 
is undoubtedly valid; but there is a difference of opinion among 
lawyers concerning his right to those parts of which the donor 
continued in possession as ostensible proprietor. By some, thp 
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doctrine maintained is that the seizin by the donor on behalf of a Lxervxx 

minor donee, who is living in his family, but with whom he has no 

relation, is not sufficient to establish the validity of a gift, if the 

father of the minor be alive and present; but that it is sufficient 

if he be. not alive and present. Others contend that tho seizin of 

the donor (not being related to the donee) is sufficient to perfect 

the gift made to a minor, and this is tho opinion of modern 

lawyers, such as the authors of the Jdmai-ur-ramuz , BarjuncU\ 

Durr~ul-MuJcktdr y Ibrdlnm- Shdhi, Kohistaru, Mnltakit , <fcc., who 

have dcclarod that tho decisions aro conformable to the doctrine 

of the sufficiency of seizin by a stranger in whose house the minor 

donee resides. Those lawyers who maintain the opposite opinion 

do not pretend that it is followed in practico.—Macn. Free., 

M. L,, chap, iv, case 21. 

The donee, when competent to take possession, has the right to 
take it. When he is a minor, or insane, the right to take posses¬ 
sion for him belongs to his guardian, who Is first his father, then 
his fathor’s executor, then his grandfather, then his executor, and 
next the judge, and the person appointed by him. It is alike whether 
the minor be in the family of any of these persons or not. If the 
father or his executor, or paternal grandfather or his executor, bo 
absent at a precluding distance, possession may be taken for a 
minor by any person in whose family he is living. And with 
regard to others, besides the father and grandfather, such as the 
brother, paternal undo, mother, and other relatives, they have all, 
on a favorable construction, the power to take possession of a 
.gift for a minor when he is in their family. In like mannor, the 
executors of all these have the like power, on a favorable con¬ 
struction, when the minor is in their family; and so also a 
stranger who nourishes and protects an orphan who has none 
other besides himself, may lawfully take possession of a gift on 
his behalf on a favorable construction. In all these cases, it is 
alike whether the minor have or have not understanding to know 
what “taking possession” is. But in all it is assumed that the 
father is dead, or, if alive, is absent at a precluding distance. For, 
if the father wero alive and present, though there is no express 
authority on tho subject, it would seem, from the case of tho 
stranger, and orphan, that if possession were taken by any of the 
persons above “mentioned and tho father were present, tho posses¬ 
sion would not be valid.* 

DCLXXXVTI. The gift to an orphan is ren- Principle. 
dered valid by the seizin of his guardian. 

If a person make a gift of a thing to an orphan, and it be Illustrations, 
seized on his behalf by his guardian,—being either the executor 

* Fatawa Alamgfri, vol. iv, pp. 547 & 548.—B. Dig., pp. 630 & 531. 
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appointed;..by lus father, or his grandfather, or tho executor 
appointed by his grandfather,—it is valid : because all these rela¬ 
tives have an authority over the orphan, as they stand in the 
place of his father.— HidSyah, vol. iii, p. 297. 

DCLXXXVIII. A gift to a discreet minor, how¬ 
ever, is rendered valid by the seizin of the minor 
liimself. 

If an infant himself should take possession of the thing given 
to him, it is valid, provided he bo endowed with reason ,* because 
such an act is for his advantage; and ho has a capability of per¬ 
forming it, as capability depends on reason and understanding 
which he possesses.—Hidayah, vol. iii, p. 297. 

If a youth has understanding, and takes possession of a gift, it 
is lawful though his father be alive; and upon this point “our”* 
three masters were agreed. But not so if the youth bo without 
understanding^ 

But if a stranger make a gift to a child, such gift will be perfected 
on the seizin by the donee, if he have discretion, or by seizin 
made on his behalf by his father or grandfather, of guardian 
appointed by them, or failing those persons, by his mother, or by 
the seizin, on his part, of a stranger who has the care of his 
education and under whose protection he lives. The seizin, there¬ 
fore, by the grandfather’s brother will not be legally sufficient, 
unless the donee, during his minority, was living under the protec¬ 
tion of that relation.—Maon. Free., M. L., chap, iy, case 13. 

DCLXXXIX. A husband’s taking possession of 
the thing given to his young wife, whether old enough 
or not for conjugal intercourse, renders the gift 
valid, provided she then lived in the house of her 
husband, and under his power arid protection. 

It is lawful for a husband to take possession of anything given 
to his wife, sho being then an infant, provided she have been sent 
from her father’s house to his; and this although the father be 
present; because he is held, by implication, to have resigned the 
management of her concerns to the husband. It is otherwise 
where she has not been sont from her father’s house, because then 
the father is not hold to have resigned the management of her 
concerns. It is also otherwise with respect to a mother , or any 
others having charge of her, because they are not entitled to 
j themselves of a gift on her behalf/ unless the father be 


* So say the Compilers of the Fatawfi, Alamgfrf. 
f Fatawa Alamgirl, vol. iv, p. 547.—B. Dig., p. 630. 




ON GIFTS. 


17 


dead, or absent, and bis place of residence unknown ; for their Lrctur* 
power is in virtue of necessity and not from any supposed 
authority; and this necessity cannot exist whilst the father is 
present.—Hi defy ah, vol. iii, pp. 297 & 298. 

When a young girl, who is old enough for conjugal intercourse, 
is living with her husband, and a gift is made to her, possession 
by herself or by him is lawful. And even when she is not old 
enough for such intercourse, possession taken for her by her 
husband is valid, if she be living under his power and protection. 

But if she is not living under his power and protection, possession 
taken by him on her behalf is not lawful, and her guardian should 
take possession of the gift.* 

Gift in Health. 

DCXCI. A man in health and of sound clis- Principle. 
posing mind may give any portion or the whole 
of his property to any of his heirs or to a stranger, 
and the gift, though considered immoral, is judicially 
valid. 

IF a man in health should give the whole of his property to ono 
child, it is lawful judicially, though sinful for so doing, while, if 
he has a son given to learning instead of business, he may lawfully 
give moro to him than to the rest.* 

A superiority of affection manifested to ono child above others 
is not blameable, because that is a natural impulse. So also in 
the case of gifts, unless injury (to the others) be intended. If 
such was intended, an impartial distribution should be rnado.f — 
Durr-ul-Mukhtdr, p. 638. 

If a man in health making gifts to his children, should desire 
to givo to some of them more than to others, he may lawfully do 
so, according to Abil Hainfah, when the child in whose favor the 
distinction is mado is superior to others as regards religion, but 
when they are all equal it is abominable to nmke any distinction. 

According to Abu. Yusuf, an Unequal distribution may be lawfully 
made wheu there is no intention of injuring any of the children, 
and as much should be given to a daughter as to a son. The 
Hativd is in accordance with this, and it is approved.* 

If, during the peri oil of health, a person make a gift of all liis 
property to one child, the gift is valid, f—Sharah-i-Yikiyah. 


* Fataw4 Alamgiri, vol. iv, pp. 445 & 448.—B. Dig., pp. 629—531. 
f Tide Maon, Free.. M, L., chap, iv, case 20. 
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It is allowable lor a person to make over all his property 
by gift to one of his heirs, if; at the time of making the gift, the 
donor was in a state of health and sound disposing* mind; and, 
even though at the time he was sick, the gift is valid, provided 
he subsequently recover from the sickness. But if he died in 
consequence of such sickness, the disposition holds good to 
the extent of a third only of the donor’s property,—that is to 
say, the donee will he entitled to one-third only, and the 
remaining two-thirds will be distributed among the other 
heirs.—Macn. Prec., M. L., chap, iv, case 1. 

The gift of the entire property to one heir to the exclusion of all 
the rest, supposing the existence of the conditions noticed in the 
answer to tho preceding question, is good and valid, notwithstand¬ 
ing the immorality of the act, according to the tenets of Abu 
Hamfah. But Nuamdn, son of Jkishir, the Reporter of the tradi¬ 
tions, and Imdm Abu Yusuf , according to the opinion reported of 
him, and Muhammad Amjad , tho author of the Fattiwd Kinoji, 
deeming. such gift to be an act of cruelty and oppression, have 
declared it inadmissible, and have pronounced that, in such a case, 
an equal distribution should be made among ilie heirs generally. 
Authorities for the above doctrines : In the Fatdwd Sirajul 
Munir, A gift by two or more persons of a bouse to one indi¬ 
vidual is valid.” In the Hidayah ,—“ If two persons jointly mako 
a gift of a house to one man, it is valid.” In the Fatdwd' Sirajul 
Munir,—“Lt is necessary that the gift should be divided off, and 
distinguished, at the time of seizin.” In the Furar-i-MuJchtdr — 

* If> during a period of health, a person make a gift of all his pro¬ 
perty to one child, the gift is valid, but the donor has acted sin¬ 
fully.”—Macn, Prec., M. L., chap, iv, case 20. 

If the father was in sound disposing mind when he divided' his 
property, giving distinct portions to eaoh of his two sons, and they 
retained separate possession of their respective portions, tho third 
son will not bo entitled to any part of the property.—Macn. Prec.* 
M. L., chap, i, case 1. 

Gift in death-illness. 

DCXCI. A gift by a person, during his ill¬ 
ness, of which he died, is lawful to the extent of one- 
third of his estate, provided the donee was not an 
heir, and lie took possession in the donor’s lifetime. 

If the subject of the gift be a mansion, and the donee takes 
possession of it, after which the donor flies without leaving any 
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other property, the gift is lawful as to a third of the mansion, Lkctuke 

and the other two-thirds of it must bo restored to the heirs. So, i- 
also, ns to all other things, whether they do or do not admit of 
division.* * 

It is stated in the Ami that neither a gift, nor a sadaJcah, or 
charitable disposal of property, by a sick person, is lawful, except 
when possession has been taken of the subjects of them; that, 
when such possession has been taken, they are both lawful to the 
extent of one-third part of the sick person’s estate; and that if he 
should die without making delivery, they are both void.* 

It is to be observed, as a general rule, that when a person per¬ 
forms, with liis property, any gratuitous deed of immediate opera¬ 
tion, (that is, not restricted to his death,) if he be in health at the 
time, such deed is valid to the extent of all his property; or, if he bo 
sick, it takes effect to the extent of one-third of his property ; and 
where a person performs such deod with his property, restricted 
to the circumstance of his decease, it takes effect to the extent of 
a third of his property, whether he be sick or in health at the 
time. If, on the contrary, a person make an acknowledgment 
of debt, such acknowledgment is of effect to the whole extent of 
his property, notwithstanding it be made during sickness, as this 
is not a gratuitous deed. Still, however, a declaration of this 
nature, made in health, precedes a declaration of the same nature 
made in sickness. It is alio to be remarked, that a sickness of 
which a person afterwards recovers is considered, in law, as 
health.—nldfiyah, vol. iv, pp. 503 & 504. 

If a father make a gift, during his last sickness, of all his pro- Precedent, 
perty to one child, to the exclusion of the others, it is wholly 
illegal, because, in such a state, the heirs in general have an 
inchoate right to his property, and consequently such disposition 
is unauthorized. If ho make the gift when in health, the donor 
acts immorally and oppressively, and it is sinful in an ancestor to 
act injuriously towards his heirs.—Macn. Prec., M. L., chap, iv, 
case 20. 

DCXCII. The gift by a person in his death- PrMpfc. 
illness (a) to the extent of more than one-third of 
his estate can only hold good if the donor’s heir or 
heirs (as the case may be) consent to it after his 
death.— Vide Wills. 

DCXCIII. A gift made during illness is valid 
as to the whole, if the donor recovers, or if it 


* Fatawa AluiugJri, pp. 559 & 5G0.—B. Dig., p. 54-2. 
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is not death-illness («); but even in the ease of its 
being so ? and continuing for more than one year, if 
the gift is made after one year and before the giver’s 
becoming bed-ridden and dying, it is still valid to 
the whole extent.* 

DCXC1V. As respects the gift to an heir by a 
person in his death-illness, it is not valid even to the 
extent of one-third of his estate, if the rest of the 
heirs do not consent to it after the donor’s death. 

(a.) The most valid definition of death-illness is, that it is 
one which it is highly probable will issue fatally, whether, in the 
case of a man, it disables him from getting up for necessary 
avocations out of his house or not, or whether, in the case of a 
woman, it does or does not disable her from necessary avocations 
within doom. The lame, the paralytic, the consumptive, and a 
person having a withered or palsied hand, when the malady is of 
long continuance, and there is no immediate apprehension of 
death, may-make gifts of the whole of their property.—Fat&wsi 
Alamgiri, vol. iv, p. 562.—B. Dig., p. 543. 

When a sick woman has given her dower to her husband, the 
gift is valid if she recovers from her illness ; and even though she 
should die of that illness, yet if it were not a death-illness, the 
answer would be the same ; but if it were a doath-illness the gift 
would not be valid without the sanction of the heirs.—Fatavva 
Alamgiri, vol. iv, p. 561.—B. Dig., p. 543. 

A woman gives hor dower to her husband during her death- 
illness, and he dies before her: she has no claim against him, 
because the release is valid till she dies. But if she should die of 
tho same disease, her heirs may claim the dower.—Fat&wa 
Alamgiri, vol. iv, p. 562.—B. Dig., p. 544. 

If a man make a bequest in favor of a part (i.e., to one or more) 
of his hoirs, it is not valid; because of a traditional saying of the 
' Prophet,—“ God has allotted to every heir his particular right,” and 
also, because a will in favor of a part of the heirs is an injury to 
the rest: and, therefore, if it were deemed legal, would induce a 

Annotations. 

dcxciv. A gift on a death-bed is viewed in the light of a legacy, and 
cannot take effect for more than a third of the property $ consequently, 
no person can make a gift of any part of property on his death-bed 
to one of his heirs, it not being lawful for one heir to take a legacy 
without the consent of the rest.—Macn. M. L., chap, v., princ. 11. 


Vide post, pp. 44, 86. 
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breach of tho ties of kindred. Besides, it is said in the traditions, 

“a bequest to particular heirs is unjust." —Hidayah, vol. iv, p. 472. 

It is to be observed that in judging whether the legatee be 
an heir or otherwise, regard is paid to the time of the testator’s 
death, not to the period of making the will; because the efficacy 
of the will is established after tho death of the testator. The 
gift of a dying person * * * § (to cm heirf) is, in this respect, of the Same 
nature with a legacy, both bang the same in effect, and is, therefore, 
to the amount of a third *of the propertyX (with respect to a 
stranger ).§—Ilkbiyah, vol. iv, p. 472. 

A bequest to an heir is not lawful, according to K us,” without 
the assent of the other heirs. If it be made to an heir and to a 
stranger, it is valid as to the share of the stranger, and dependent 
as to the share of the heir on the permission of the other heirs. 

If permitted by them it is lawful; and if not permitted by them, 
it is void—no regard being had to a permission granted in the life¬ 
time of the testator; so that they may afterwards retract.—Fatdwa 
Alamgiri, vol. vi, p. 139.—B. Dig., p. G15. 

It is also to be remarked, that a sickness from which a person Precedents, 
afterwards recovers is considered in law as health; because 
upon his recovery it is evident that no one else has any right to 
liis property.—Macn. P.rec., M. L., chap, iv, case 1. 

If a father make a gift, during his last sickness, of till his pro¬ 
perty to one child, to the exclusion of the others, it is wholly 
illegal, because, in suoh state, the heirs in goueral have an inchoate 
right to his property, and consequently such disposition is 
unauthorized. If he make the gift when in health, the owner acts 
immorally and oppressively, and it is sinful in an ancestor to act 
injuriously towards his heirs.—Macn. Free., M. L., chap, iv, 
case 20. 


* Arab. ’* Marts,” which literally signifies “ sick; ” means here, as well 
as in the Chapter of Wills, “ a person sick of a mortal illness?' 

f The words “ to an. heir,” though to be found in some Editions of 
the Hidayah in Arabic, are not in Hamilton’s Hidayah. The words 
in question are quite incompatible with the author's subsequent expres¬ 
sion—■“ to the extent of a third of the property;” inasmuch as a dying- 
person’s gift to the extent of a, third of his property is valid without 
his heir’s consent with respect to a stranger, and not with respect to an 
heir, to whom a gift cannot be valid even to the extent of a third of tho 
donor’s property unless the rest of the heirs consent to it after his death. 

X The words italicised are, in Hamilton’s translation of the Hidayah, 
placed within parentheses ; but are not so in the Hidayah in Arabic. 

§ The words “ with respect to a stranger” are supplied by a Commenta¬ 
tor as being left to implication by the author of the Ilid&yah.— Vide Luck¬ 
now Edition of the Hidayah. 
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Lawful and Unlawful Gifts. 

The lawful and unlawful gifts are defined and distinguished in 
the Fat&wa Alamgiri. Its passages to that effect are as follow 

The gift of a thing which is separated from, and emptied of, 
the property and rights of the donor, is lawful; so also of a 
mushda, or undivided part of a thing that does not admit of parti¬ 
tion, or is of such a nature that some hind of benefit or advantage 
that can bo derived from it, while whole or undivided, oannot be 
derived from it after partition; as, for instance, a small house, or 
small bath. But the gift of a mushaa in a thing that admits of 
partition consistently with the preservation of all the uses which 
might be made of it before partition, is not valid. What is 
required is, that the thing given be partitioned and separated at the 
time of taking possession, not at the time of gift, as is evidenced 
by the fact that if one person should give another the half of a 
mansion undividedly, and should not make delivery till he has 
given the other half, and should then make delivery of the whole, 
the gift is lawful; though if half the mansion were given and 
delivered, and then the remainin'* half were given and delivered, 
the transaction would not be lawful, but both gifts would be 
invalid.—Fatawii Alamgiri, vol. iv, p. 521.'—B. Big., p. 512, 

DCXCY. The legal effect of gift is not complete 
until possession is taken of the tiling given ;* and in 
this respect, a stranger and the child of the donor 
are on the same footing when the child is adult.f 

The possession on which tho completion of the gift and the 
establishment of its legal effoot are dependent, is possession taken 
with the permission of the owner—a permission which is some¬ 
times express, but at others has to be established by evidence.f 


* For this pin-pose the possession must be Mmil, or perfect.— Durr-ul- 
MukM&r, p. 634. 

There are three obstructions to a perfect possession -.—First, the subject 
of gift may be joined to something that is not given, as fruit on a tree or 
crops on the ground—when either is given without the other. Second , ib 
may be mushghal , or occupied with something that is not given. Third, 
ib may be mushaa, or confused with something else by being- niashtarrak , 
or held in copartnership with another. The first is obviated by the gift 
being nmhami'uz, or separated (Indy ah , vol. iv, p. 23); the second by 
its being mufarragh, or emptied; and the third by the gift being declared 
to be unlawful when the property is susceptible of partition without 
injury.—B. Dig., pp. 612 & 613, n. 

f Fat&wii Alamgiri, vol. iv, p. 624.—B. Dig., pp. 612 & 613. 
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It is express when a person says, “Take possession of it/' when 
the subject of gift is produced at the meeting; or “Go and take 
possession of it,” when it is not produced at the meeting. In the 
former case, if possession is taken either at the meeting, or after 
the parties have separated, it is valid, and the donee becomes the 
proprietor of the thing given, both by analogy and on a liberal 
construction of law. But if after the gift, he is forbidden to take 
possession and does so notwithstanding, the possession ^ not valid, 
whether taken at the meeting or after separation from it. When 
the donee is neither expressly permitted nor forbidden to take 
possession, and does so at the meeting, the possession is valid on 
a favorable construction o£*law, though not so by analogy. But 
if possession is not taken till aftef separation from the meeting, 
the possession is not valid, cither by analogy or on a favorable 
construction. When, again, the subject of gift is not produced 
at the meeting, and the donee goes and takes possession, the pos¬ 
session is lawful on a favorable construction, though not by 
analogy if taken with the permission of the donor; but if taken 
without his permission, it is not lawful either by analogy or on a 
favorable construction. If a person should say, “I have given 
thee this slave,” the slave being present, and possession being taken, 
the gift is lawful, though the donee should not have said, “I have 
accepted.” And though the slave were absent, yot if the donot 
should say, “I have given to thee my slave, such an one : go and 
take possession of him,” and the person addressed should take pos¬ 
session, the gift would be lawful, though he should not have said, 
«l 1^0 accepted.” When a person has given his slave to another, 
all three being present together, without saying “Take possession 
of him,” and the donee goes away leaving the slave, he cannot 
afterwards take possession of him without a direction to that effect. 

Being enabled to take possession is like taking it; and if one 
should give another a piece of cloth in a locked box, and should 
deliver the box to him, it would not be possession, for want of 
ability to take tho cloth out of it; but if the box were open it 
would bo possession by the party being able to take it, as m the 
case of vacating in sale. It is only, however, when a gift is valid 
that vacating is effectual; for it is not so with an invalid gift. 

Umrd or life-grant . 

DCXCVI. An C/mm, or life-grant, is lawful to 
the grantee during his life, and descends to his 
heirst—Hidayah, vol. iii, p. 309. 
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Fatawa Alamgfrf, vol. iv, pp. 521 & 525 —B, Dig., pp. 512, 613 & 511. 
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Because of the tradition before quoted’-Besides, the meaning 
— Umrd is a gift of a house (for example) during the life of the 

donee, on condition of its being returned upon his death-Tho 
conveyance of the house, therefore, is valid without any return • 
and theconfctm annexed is null, because the Prophet has ac¬ 
tioned the gift, in this instance, and annulled the condition as 
before mentioned. An Umrd, moreover, is nothin^ but a Wt 
and a condition; and the condition is invalid; but"a rift is not 
rendered null by involving an invalid condition, as has been 
alieady demonstrated.—Hid&yah, vol. iii, p. 309. 

If ho (the grantor) said, “This mansion is to thee Umrd (for 
thy age), mhaydh (for % life), and when thou art dead it reverts 
to me, m which the gift is lawful, and the condition void/t 

™ neipk - UCX.CV1I A gift by way of rakbah is null ac¬ 
cording to Hanifah and Muhammad (a ).—Hidavah 
vol. iii, p. 309. J 7 

„ W Hence ralbah is void;—as when a person says to another 

mfoJ-TfTr“u- h A ne r ^ bah ’’’ meaning, “if thou diest it is 
mine, n I die, it is thine, f 

The raiment, of Hanifah and Muhammad upon this point are 
Fust, thei Prophet has legalised Umrd and annulled 
SSKhi ‘ h "mg or “my house is yours By way of 

Rakbah, is, if I die before you, my house is yours," which is a sus¬ 
pension oi the conveyance of property upon the decease of tiie donor 
previous to that of the donee: and this is a matter of doubt and 
* m l consequently mill. It is to be observed that 
Uafcbah is derived from Irh/cdh , which means expectation : for the 
donor is, as it were, an expectant of the death of the clonee — 
Hidayah, vol. iii, pp, 300 & 310. 

Bculahah, or Alms-deed. 

Prime*. pcxcvill. Like gift, alms-deed (mdakaii) is 
not valid unless attended with seizin, and it is 


By this the author appears to have allndad to tho following passage ■ 
—* Because the Prophet approved of Umrd, (gifts for life), but held the 
condition annexed to them by tho grantor to be void. — Vide Hidavah 
vol. liij.p. 308. * ’ 

t Fatawa Alamglri, vol. iv, pp. 520 & 521.-B, Big., pp. 508 & 509. 
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gratuitous, in the same manner as a gift* . Neither is Lkc ™ RI1 
an alms lawful where it consists of an undivided part — 
of a thing capable of division, for the reasons already 
explained in the case of a gift under these circum¬ 
stances.—Hidayah, vol. iii, p. 310. 

DCXCIX. A gift is not valid without verbal Principle. 
acceptance, but charity is valid without it, on a 
favorable construction from a regard to custom.f 

DCC. A charitable ‘gift made by one, to one, Principle. 
two or more poor persons is valid according to all.f 

But such gift made to two or more rich persons is invalid accord- 
in or to one report from Abu Hamfah, and valid accord in g to 
another report from him, as well as according to the other two 
lawyers.}* 

An invalid mdakah (or charitable gift) is like an invalid hibah, 
yet if one were to give a mdakah to two rich persons, it would be 
lawful even according to Abu Hamfah by one report, which was 
the opinion of the other two; while, if it were bestowed on two 
Fakcers, or beggars, the sadaJcah would be valid according to them 
all.f 

It is recorded in the Jdvni /Saghir, that if a rich man bestow ten 
dirms in alms upon two poor men, or make a gift of that sum 
to them, it is valid; but that, if the said charity or gift be nmde 
to two rich men, it is invalid. (The two disciples maintain that 
in this last instance both gift and alms are valid.) From this it 
appears that Uanifah has construed a gift into alms, when the 
object is a poor' man; and alms into a gift, when the object is a 


* If a person vow to devote his property \MiV\ m charity, let him give 
of that kind on which it is incumbent upon him to pay ZMt. li, on the 
other hand, he vow to devote his possessions [JtfWA], he must give the whole 
of his property. It is related that there is no difference between these two 
cnees. We have, however, in treating of the duties of the Kdzi, shown the 
difference between Mb.1 and Milk', and also the principles on which both 
these traditions proceed. It is to' be observed that, in this case, the person 
that made the vow must be told to reserve for himself and his family as 
much of his property as may suffice for their maintenance until ho be able 
to acquire more. The remainder, after such reservation, must be bestowed 
in charity ; and after he has acquired more, he must then give m chanty a, 
portion equal to what he had reserved for the subsistence of himself and 
his family. An explanation of this has already been given m treating ot 
inheritance, under the head of Duties of the Kazi. — Hidayah, vol. in, 
pp. BIO & 311. 

f Fatfrnu Alarngiri.-Vol. iv, p. 609, — Vide B. Dig., p. 645. 
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rich man,—because of the similarity betwixt these deeds, ns each 
is a conveyance of property without an exchange. Hence, Hanifah 
has made a difference with respect to them, as appears by the case 
recited in the Jdmi Saghtr, since he has admitted of charity to 
two poor men, hut not of a gift to two rich men; whilst in the 
Mcthsut he lias made no difierence between them, but on tho con¬ 
trary has declared them to be equal, as he there declares “neither 
a gift nor alms to two men is valid, because the mixture of property 
is a bar in both cases, as both are dependent on a perfect seizin.” 
The reason of the distinction in the Jdmi Sagkir is that tho end 
of alms is to give to God, tv ho is one; and the alms comes not to 
the poor men, but as their daily food from God Almighty; where¬ 
as the gift goes directly to the object of it, namely, the two men. 
Some have said that the recital in tho Jdmi Sagkir is tho most 
approved doctrine; and that the meaning of tho doctrine in the 
Mabsut is that charity to two rick men is invalid, in tue same 
manner as a gift to two men of any description.—Hidayah, vol. iii, 
p. 299. 

IsJcM, or Cancellation. 

DCCI. The gift of a debt to the debtor is a 
release, and it is lawful, both by analogy and on 
a liberal construction of law.* 

The gift of a debt, or release of it to the debtor, is complete 
without his acceptance, though it is reversed by his rejection («).+ 

(a.) But this is true only, with respect to the principal debtor ; 
for the gift of a debt to the surety is not complete without his 
acceptance, though it is reversed by his rejection. If the creditor 
releases the principal debtor from his debt, or gives it to him, and 
he accepts, both he and the surety are released ; - but if he do not 
accept, he is not released.* 

DCCII. The gift of a debt can be made not 
only to the debtor himself, but also, on Lis death, 
to his heir. 

A man, who is in debt, dies before payment, and the creditor 
makes a gift of the debt to the heir—the gift is valid; and if it 


* Fatfova Alamg-iri, vol. iv, pp. 635 & 636.—B. Dig., pp. 522 & 623. 
f A debt considered with reference to the prospect of payment is vUl, or 
corporeal property, and is susceptible of tainlik. Considered with reference 
to its present state, it is a waxf, or quality (indebtedness), and is suscepti¬ 
ble of itl’,dt, or extinction. Hence a gift of it to the debtor himself, which 
is an extinction, is valid, both by analogy and on a favorable construction; 
but a gift of it to another, which is iomdik, is valid only on the latter 
ground .—Hidayah and Kifdyah, —B. Dig., p, 622, n. 
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is to some of the heirs, it accrues to the benefit of all. Tf a debtor Lecturb 

should say to his creditor, “Release me from what I owe thee, - 

and he should say, “ I have released thee from my debt against 
thee," and the other should then reply, “ I will not accept ,” he is 
released notwithstanding. One ol the heirs of a creditor gives 
his share in a debt to the debtor before partition, and in the 
deceased's estate there are both money and goods 1 the gift is good 
on a liberal construction, like a composition; And the gift by a 
creditor of his slmre in a specific thing to an heir of the debtor, 
or to any other person, is valid, if the thing does not admit of 
partition ; but if it does admit of partition, the gift is not valid.* 

A creditor makes a gift of his debt to his debtor, who neither 
accepts nor refects it at the meeting, and then comes after the lapse 
of some days,'and rejects the gift; there is some difference of opinion 
on the point, hut ther sound doctrine is that the gift is not 
reversed.* 

DC CHI. The gift of a debt to any other than the Principle. 
debtor is lawful on a liberal construction when the 
donee is directed to take possession of the debt.* 

DCCIV. The gift of a debt suspended on a con- Principle. 
dition, or made to take effect at a future time, is 
not, however, valid. 

If a person, having a debt duo to him of one thousand dims, lustration, 
should say to the debtor “ when to-morrow arrives, tho said thou¬ 
sand dirms are your property," or “you are exempted from tho 
debt,” or if he should say, “whenever you pay me one half of 
the said thousand, the other half is your property? or “ you are 
exempted from the debt of the other hall, ’ the gift so made is 
null. The reason of this is, that the' gift of a debt to a debtor 
is an exemption: but on exemption has two meanings: 1.— It is 
a conveyance of property on the principle of debts being property, 
on which account lawyers have held that “ an exemption may bo 
undone by a rejection r 2.—It is an annulment , since debt is in 
the nature of a quality, on which account an exemption does not 
rest upon acceptance. Now nothing can be suspended on a condi¬ 
tion excepting an uttwr annulment, such as a divorce or an eman¬ 
cipation ; — and an exemption (as has been already said) is not an 
utter annulment, and therefore cannot be suspended on a condi¬ 
tion, but on the contrary is perfectly nugatory. — Hiddyah, vol. iii, 
pp. 308 & 309. 


* Fafcawa. Alamgirl, yoL iv, pp. 635 Sc 536. — B, Big., pp. 622 Sc 523. 
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Lec; ™ rb Revocation or Retraction of Gifts. 

— DCCY, Gift:? are of several kinds, some being 
Principle. to relations within the prohibited degrees, some to 
strangers, and some to relatives who are not within 
the prohibited degrees. All may be revoked before 
delivery to the donee, whether he were present or 
absent at the time of the gift, and whether permitted 
to take possession or not. But after delivery, the 
donor cannot revoke of himself without the decree 
of a judge or the consent of the donee, even though 
the gift be to others than to the relations within the 
prohibited degrees.— Vide Fatdwa AlamglrL vol. iv, 
p. 537.—B. Dig., p. 524. 

A gift cannot lawfully be retracted but with the consent of both 
parties, or by a decree of the Kazi, because the retraction of a 
gift is a disputed point amongst the learned. There is, moreover, 
a degree of weakness in a retraction, because the admission of it is 
contrary to analogy, since it is a power over the property of 
another, as the right of property in a gift is established in the 
donee. _ Besides, as there may arise a contention with respect to 
the object in lieu of it, (since the donor may claim something 
which the donee may refuse,) the contention, therefore, cannot 
possibly he settled but by the consent of the parties, or by a 
decree of the Kdzi .—Hid&yah, vol. iii, p. 304. 

It is lawful for a donor to retract the gift ho may have made to 
a stranger.—Hid ayah, vol. iii, p. 300. 

Principle. DCCVI. Revocation (or retraction) of a gift is 
abominable under any circumstances, but it is valid 
nevertheless.* 

Principle, DCCVII. There are, however, several causes 
each of which prevents revocation of gifts (viz.),— 
1, the loss of the thing given (a); 2, the passing 


Annotations. 

deevi. It is to be observed, however, that although a retraction of 
a gift be agreeable to the letter of the law, still it induces abomination ; 
for the Prophet has said « The retraction of a gift is like eating ones 
spittle —Hid&yah, vol. iii, p. 301. 


* Fat4w& Alamgiri, vol. iv, pp. 537.—B, Dig., p. 624. 
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of it from the property of the donee (h) ; 3, the death Lko ™ 
of the donor; 4, increase of the thing given (c); _ 

5, a change in the subject of it (d); 6, the marriage 
relation between the donor and donee (e) ; 7, relation¬ 
ship within the prohibited degrees (./) ;* and 8, an 
exchange or return received for the gift (g). 

Annotations. 

deevii. The obstacles to the resumption of gifts are stated to be seven, 

1st. The incorporation of an increase with the gift. 2nd. The death of 
the donee. 3rd. The donee giving a return or consideration. 4th. Aliena¬ 
tion of the gift. 5th. The parties being husband and wife. 6tb. Relation 
within the prohibited degrees. 7th. Destruction of the thing given.— 
Sharah-ul-VMvah. Vide Macn. Prec., M. L., chap, iv, case 19. 

The bars to a retraction of a gift are many, amongst which are the 
following: 1. The donee giving the donor a return or consideration ; 
because this fulfils the donor’s object. 2. The incorporation of an 
increase with the gift; because in that instance a retraction cannot take 
place without including the increase, as that is implicated; and it can¬ 
not take place so as to include the increase, since that was not included 
in the deed of gift. 3. The death of one of the parties; for if the 
donee should die, his property shifts to his heir, and becomes the same 
as if it had shifted during his lifetime ; and if the donor should die, his 
heirs are strangers with respect to the contract, since they made no ten¬ 
der of the thing given. 4. The alienation of the gift from the donee’s 
property during his lifetime ; because this is a consequence of the power 
vested in him by the gift, which power, therefore, cannot then be 
retracted; and also because the right of property has regenerated in 
another person, in virtue of a fresh cause, namely, conveyance to a 
second donee; and as a regeneration of the right of property is equivalent 
to an essential change in the thing, the case is therefore the same as if 
the gift were to become, in effect, a different, thing from what it was, and 
consequently not liable to retraction. — Hidayah, vol. iii, pp. 301 & 302. 

A donor is at liberty to resume his gift, except in the following 
instances: — 

A gift cannot be resumed where the donee is a relation, nor where 
anything has been received in return, nor where it has received any 
accession, nor where it has come into the possession of a second donee, 
or into that of the heirs of the first. — Macn. Prec., M. L., chap, v, 
princ. 12 & 13. 


Fat&wa Alamglrl, vol. iv, p. 537.—B. Dig., p. 024. 
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(a.) “ The loss of the thing given,”—for there is no means of 

haying recourse for its value, ainoe the contract was not for value.* 

(&.') “The passing of it from the property of the donee,”—by 
whatever means that may be effected, as by sale, gift, or the like, 
or by his death; for what is established to an hoir is different 
from what is established to an ancestor.* 

(<:.) An increaso of the thing given, of such a nature as to be 
united to it; and, it; makes no difference whether the increase be 
in consequence of an act of the donee, or without siich act, and 
whether it have issued from the thing itself, or be an accession to 
it. But it must be incorporated with the body of the gift, and be an 
addition to its value, such as dyeing, sowing, carrying, or the like. 
Mere transfer from one place to another, when it adds to the 
value of a thing, is sufficient to prevent revocation, according to 
Abu Hanifah and Muhammad. A Separate increase does not pre¬ 
vent the revocation of a gift, nor does damage or loss sustained by 
the subject of gift, though the donee is not responsible for the loss.* 

(d.) A change in the subject of it, as grinding when it is wheat, 
baking when it is flour, and churning into butter when it is milk.* 

(e.) The marriage relation prevents the revocation of a gift; 
and it has that effect though one of the parties bo a Mooslim and 
the otbor an infidel. And when one of the married parties lias made 
a.gift to tho other, it cannot be revoked, though the marriage 
should afterwards bo dissolved. But if a man should make a gift 
to a stranger and then marry her, or a woman should make a gift 
to a stranger and then unite herself to him in marriage, the giver 
might recall the gift.* 

(/.) Relationship within the forbidden degrees prevents the 
revocation of a gift, whether the relative be a Mooslim or an 
infidel; and there is, consequently, no revocation of gifts to fathers 
and mothers, how high soever, or to children, how low soever; the 
children of sons and the children of daughters being in this respect 
alike. In the same manner there is no revocation of gifts to 
brothers and sisters, and paternal uncles and aunts. But where 
the prohibition is for some other cause than consanguinity, it does 
Hot prevent revocation; as in the' case of fathers and mothers, or 
brothers and sisters by fosterage, and of mothers of wives,. step¬ 
sons, and the wives of sons, and husbands of daughters who are 
prohibited by affinity.* 

If a person make a gift of anything to his relation within the 
prohibited degrees, it is not lawful for him to resume it, because 


Fatawii Alamgiri, vol. iv, pp. 5S7 Sc 638.—B, Dig., pp. 624—626. 
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tlie Prophet has said, “ When a gift is made to a prohibited relation, Lecture 

it must not be resumed — and also because the object of the gift 
is an increase of the ties of affinity, which is thereby obtained.— 

Hidayah, vol. iii, p. 302. 

If a husband make a gift of anything to his wife, or a wife to Illustrations, 
her husband, it cannot be retracted, because the object of the gift 
is an improvement of affection (in the same manner as in the case 
of presents to relations); and as the object is obtained, the gift 
cannot be retracted. This object, however, is to be regarded only 
during’ the existent period of the contract; insomuch that, if a 
person give something to a strange woman, and afterwards marry 
her, lie may retract the gift; — whereas, if a man give something 
to his wife, and afterwards divorce her three times, he is not 
entitled to retract the gift. — Hid&yah, vol. iii, pp. 302 tic 303. 

The donor is not entitled to revoke the gift which she made in Precedents, 
favor of her daughter, because, in this case, there are two 
obstacles to resumption : first, the death of the donee, agree¬ 
ably to the doctrine laid down in the Kanz-ud-dakdih , —“one 
obstacle to the resumption of a gift is the death of one of the 
partiesand, secondly, relation within the prohibited degrees, as 
is stated in the IIidayah,~-“ If a porson make a gift of anything 
to his relation within tho prohibited degrees, it is not lawful for 
him to resume it.”— Macn. Proc., M. L., chap, iv, case 14. 

The gift by a grandmother to her grandson is legal and valid, 
and does not admit of resumption, because, between the grand¬ 
mother and her grandson, there exists a relationship within the 
prohibited degrees, and such relationship is an obstacle to resump¬ 
tion. Her distribution of the property among the heirs generally, 
five years after the gift, is null and void, and the former gift will 
remain in full force. According to the Skarh-i- Vikdyah y —“ To 
perfect the gift of a thing which is in possession of the donee, now 
seizin is not requisite.”— Macn. Free., M. L., chap, iv, case 19. 

(g.) “ An exchange (or return) received for the gift,” prevents 

its revocation. —Fatdwa Alamgin, p. 537.—B. Dig. p. 525. 


DCCVIII. When, however, the return or change principle. 

is opposed only to a part, the remainder of the gift 
may be resumed. 

If a person make a gift of a house to another, and the donee Illustration, 
give a return to the donor for a half only of the house so given, 
the donor may in that case resume the half of the house for which 
he received no exchange, since a bar to his retraction existed only 
with respect to the other half.—Hidayah, vol. iii, p. 304, 
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Illustration, 

Principle. 


Illustration. 


Principle, 


DCCIX. When the donee has sold any part of 
the granted land undivided, the donor may resume 
the unsold part. 

If Hie donee sell one-lialf of granted land undivided, the donor 
may in. that case resume the other half; as to the resumption of 
that no bar exists. If, on the other hand, the donee should not 
have sold any part of the laud, the donor may resume one-half 
of it, for as he is entitled to resume the whole, it follows that he is 
entitled to resume the half, a fortiori. —Hid&yali, vol. iii, p, 302. 

DCCX. The gift of land cannot be retracted 
after the donee has erected buildings or planted trees 
thereon. 

If a person make a gift to another of a piece of land destitute 
of buildings or plantations, and the donee plant trees in it, or 
build a house, a stable, or a shop of such a size as to be deemed 
an increase, in that case the donor is not ont-itlod to retract the 
gift, because of the increase which it has received. The restric¬ 
tion is stated with respect to the shop, because shops are some- . 
times so small as not to he deemed an increase, and sometimes 
the land is very extensive, the shop occupying only one particular 
part of it; in which case the bar operates only with respect to 
that part.—Hid&yah, vol. iii, p. 302. 

DCCXI. The gift of debt to one’s debtor is not 
revocable. 

When a man gives a debt to his debtor, the gift is not 
revocable; but when he gives fruit on a tree, with permission to take 
possession, and it is taken, he may revoke the gift.—Fatawa 
Alamgiri, vol. iv, p. 544.—B. Dig., p. 527. 

DCCXII. The donor’s repossession of the thing 
given in gift is not requisite to the validity of 
retraction. 

When a person retracts his gift, either in virtue of a decree 
of the Kdzf or of the mutual consent of tlio parties, it is an annul¬ 
ment of the original gift, and not a gift de novo on the part of the 
donee , and therefore seizin by the donor is not in such a case a 
requisite condition. Retraction, moreover, is lawful with respect 
to an undivided portion; but if a retraction were a gift de novo, 
seizin would bo a requisite condition, and consequently retraction 
with respeot to an undivided portion would not be lawful.— 
HicUyah, vol. iii, p. 305. 

DCCXIII. Revocation under a judge’s decree is a can¬ 
cellation, without any difference of opinion; but there is 
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some difference as to revocation by mutual consent being Lectdre 
so. The tendency of precedents, however, is in favor ot _ 
its being a cancellation also.* 

Thus, when on© person has given a thing to another, who, 
after giving it to a third party, revokes the gift, tho first donor is 
entitled to revoke also ; Imt this could not be the case if the 
revocation by the first donee were a mere gift..* 

DCOXIV. Revocation being a cancellation, it follows that Principle. 
the thing given returns to the former state of property, 
and that the donor repossesses it wifchput any necessity for 
renewing his taking of possession.* 

DCCXV. The thing given is also, after revocation of Principle. 
the gift, an amdnat , or trust in the hands of the donee; 
so that, if it should perish, he is not responsible for the loss.* 

DCCXVL But when revocation is neither hy a judge’s principle. 
decree nor by mutual consent, and the donee gives back 
tbe subject of the gift to the donor, and he accepts it, he 
does not.again become the proprietor of it till lie has 
taken possession. When he does take possession, the gift 
by the doneo comes into the place of a revocation by a 
judge’s decree or mutual consent, and the donee has no 
power to revoke it.* 

It is reported as from Abii Yusuf, that — .• 

DCCXVII. Until an order has been passed by a judge Principle. 
for cancelling a gift, the donee may use, and dispose of, the 
subject of it; but any such use or disposal, after tho judge 
has given his order, is unlawful. And the opinions of Abu 
Hamfah and Muhammad were of the same effect* 

DCCXVIII. If the subject of gift should perish in the Principle. 
hands of the donee after' the passing of the judge’s order, 
and previous , to the donor’s retaking possession, the donee 
is not responsible for the loss, unless possession had been 
demanded of him, and he had refused to give it.* 

DCCXIX. Retraction of alms {sadakah) is not Principle. 
lawful. 



Annotations. 

deexix. There is no revocation of a sadakah after it has been com¬ 
pleted ; and it makes no difference whether it be bestowed on the rich 


* Fatawa Alamgirl, vol, iv, pp. 644, 646, 640, & 6G9.—B. Dig., pp, 627, 
629, 632, & 646. 
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Because the object, in alms, is m&it in the sight of God, and 
that has been obtained. If, also, a person bestows aims upon a 
rich man, it is not lawful to retract therefrom, on a favorable 
construction of the law, because to acquire merit in the Bight of 
God may sometimes be the object in bestowing alms upon the 
rich. In the same manner also, if a person make a gift of any¬ 
thing to a poor man, it is not lawful to retract it, because the 
object in such gift is merit, and that has been obtained.—Hidavah 
vol. iii, p. 310 J 1 

DOCXX . When he (the donor) gives to one who asks 
of him, or is needy, without saying expressly that it is 
charity, he has no power to revoke on a favorable construc¬ 
tion.* 

Hibah Ul iwaz and Hibah ba-shart id-vm.z. 

Besides the ordinary gift, there are two other contracts termed 
“Hibah biUvwazf or gift for an exchange; and “Hibah ba-shart ul- 
iwctz, or gift on condition of an exchange, j - 

DCCXXI. In the transaction of hibah bil-iwaz , 
the iwae (exchange) must be distinctly opposed to 
the prior gift by words clearly expressive of such 
opposition ( a)* 

(a.) As, for instance, by saying—'"This is the iioazf or “the 
badal or - in the place of thy gift," or “I have made a, donation 
of this tor thy gilt," or “1 have made it lawful to thee," or 
- established it to thee,” or words of similar import.* 

So that if one should give a.thing to another, and the donee 
should take possession, and then make a gift of something to-the 


Annotations. 

or on the poor, for it cannot be revoked in either case. When a man 
has bestowed a mansion in charity on another, he cannot revoke, 
whether the person on whom it has been bestowed is rich or poor.— 
Fat&wa Alamgm, vol. iv, p. 569.— B. Dig., p. 545 , 


& 669.—B. Dig., pp. 528 , 


* Fatawa Alamglri, vol. iv, pp. 611, 646, 610, 

632, Sc 616. 

t Besides the ordinary species of gift, the law enumerates two contracts 
under the head of gifts, which, however, more nearly resemble exchange 
or sale. I hey are technically termed “ Hibah Ml-imas” mutual gift or gift 
tor a consideration, and uhe Hibah ba-shart ul- irvaz," gift on stipulation or 
promise ot a consideration.—Mac-n. M. L., chap v princ 14 P ° 
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donor, without Saying “ in iwaz of thy gift,” or using somo other Lbotuke 

of the forms of expression above-mentioned, the second gift would __ 

not be an cxchango for the first, but a new gift, and each of the 
parties would have tho right to revoke.* 

It appeal’s that the gift in this case was that of the description 
of gift which-is technically termed in law “a hibah hil-iwaz or gift 
for a consideration, and this species of gift resembles a sale both 
in principle and in effect; but there is a doubt as to the legality 
of this transaction, from the circumstance of the articles opposed 
to each other consisting partly of money which constitutes a Sirf 
sale. In this description of contract, soizin on the spot is essen¬ 
tial to its validity. If soizin was made, the transaction must be 
held to be valid; if not, it must be declared null and void, and 
both the parties have a right to recede from the contract. So also 
the heirs and creditors are at liberty to set it aside and resume 
the property parted with, on repaying the consideration for which 
it may have been given, until which time, the property will 
remain as a pledgo in the hands of the purchaser, but when the 
consideration is restored, it will become subject to the Law of 
Inheritance; and in this event it should be made into forty-eight 
parts, of which each widow is entitled to three, and each daughter 
to fourteen. — Macu. Preo., M. L., chap, iv, case 17. 

DCCXX1I. The iwaz (exchange) in a contract Principle. 
of gift should not have come into the possession of 
the donee by means of the contract itself. So that, 
if the donee should give in exchange for the gift a 
part of the thing gi ven, it would not he valid, and 
there would be no iwaz. But if such a change 
should take place in the thing given, as would pre¬ 
vent a revocation of the gift, part of it may be made 
an iwaz for the remainder.* 

DCCXXIU. And if two things are given by Principle. 
different contracts, and one of the two is given back 
as an exchange for the other, though there is somo 
difference of opinion on the point, yet, according to 
Abu Hamfah and Muhammad , it would be a good 
iwaz ; and if one of them were given by way of 
gift, and the other as sadalcah , and the sadakah were 


Fata w a Alamgfrf, vol. iv, pp. 510 & 550.—B. Dig-., pp. 332—334. 
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exchanged for the gift, it would bo an iwaz according 
to them all.* 

DCCXXIV. The iwaz (exchange) must be secured 
to the giver; and if it be not secured to him, as, for 
instance, if a right be established to it while in his 
hands, it is no iwaz, and he may revoke the previous 
gift if the thing given be still subsisting in kind, 
undestroyed, and without any increase for the better, 
or anything happening in it to prevent revocation.* 

DCCXXV. If part of the gift prove to be the 
property of another, a proportionable part of the 
return may be resumed. If, on the contrary, part of 
the exchange prove to be the property of a person 
other than the donee, the donor is not, in that case, 
entitled to take back a particular part of the gift; but 
he may restore the remaining part of the return, and 
resume the whole of the gift from the donee. 

If half of a gift prove tho property of some other than the 
donor, the donee is in that case entitled to take back from the 
donor half of the return he may have made him for the gift, since 
the thing opposed to that half was not secured and rendered safe 
to him. If, on the contrary, half the. return prove the property 
of some other than the donee, the donor is not, in that case, 
entitled to take back from tho donoe a particular part of the gift; 
but he may restore the remaining part of tho return, and then 
resume the whole of the gift from tho douce.—Hkhiyah, vol. iii, 
p. 303. 

DCCXXVI. When the subject of the gift, or the 
iwaz, is a thing that does not admit of partition, a 
right is established in part of it; but when it admits of 
partition, and a right is established in part of one of them, 
the iwaz is void if the right be established in it; and in like 
manner the gift is void if the right be established in it; and 
when the iwaz is void, the gift may bo revoked, and when 
the gift is void, the iwaz may be revoked* 


Fat&wa Alamglri, vol. iv, pp. 549 & 550.—B. Dig., pp. 332—334. 
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DCCXXVII. When the exchanging takes place Lzcm 
subsequently to the gift, the iwaz is, without any _ 
difference of opinion between our* masters, a gift 
ab initio . So that it is valid where gift is valid, and Principle. 
void where gift is void; there being no difference 
between them except as to the dropping of the power 
of revocation in the case of the iwaz , while it is 
established in that of the gift.f 

BCCXXVIIL After possession has been taken Principle. 
of the iwaz (exchange), the power to revoke drops 
also with respect to the gift. — Durr-ul-Mukhtar, 
p. 637. 

So that neither party can reclaim, from his fellow what he has 
become possessed of, whether the iwaz were given by the donee or 
by a stranger, with or without his direction.f 

DCCXXIX. All the conditions of gift are Principle. 
applicable to the iwaz; the transaction does not come 
within the contract of miiavazat, or mutual exchange, 
either in its inception or completion.;}: Hence, it is 


Annotations. 

dccxxvi, dccxxvii. If a right be established to a port of the the 
remainder is still an exchange for the whole gift; but the donor may, if 
he please, return what remains of the iwaz in his hands, and revoke the 
whole of his gift, if it be stiil in existence without any increase in its 
substance, and have not passed out of his property. As to the security 
of the thing given, that also is a condition of the exchanging ; so that, if 
a right be established in it, the donee under the original gift may revoke 
the iwaz, and if the right be to a half, he may revoke a half of the iwaz y 
when the thing given is of such a nature as to admit of partition ; and it 
matters not whether the iwaz itself have, increased or diminished in price 
or in substance, he takes half the increase or the loss, as the case may 
be.—Fatawa Alamgiri, page 549.—B. Dig., page 533. 


* So say the Compilers of the Fatawa Alamgiri. 
f Fatawa Alamgiri. vol. iv, pp. 54!) & 650.—B. Dig., pp. 332, 334 k 535. 

X Sir William Macnaghtcn, however, says—“ Hihah lil-maz is said to 
resemble a sale in its proper ties. The same conditions attach to it. and 
the mutual seizin of the donees is not, in all cases, necessary.”—Macn. 
M. L., chap, v, princ. 15. 
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not exposed to shufda , or the right of pre-emption, 
nor can the thing given be rejected on either side on 
account of defect.* 

DCCXXX. When a gift is made on condition 
of an iwaz , or exchange, all the conditions of gift 
attach to the iwaz in the beginning.* 

So that it is not valid in MnsMa ,f or anything that admits of 
partition. Property is not established in it before possession; and 
each of the parties may refuse delivery. But after mutual posses¬ 
sion has been taken, the effect is that of sale. Hence neither of 
tlio parties can recall what was his. Shufda, or the right of pre¬ 
emption, is established by the transaction; and each of the parties 
may return for a fault the thing of which he took possession.* 

According to analogy, a gift on condition of an exchange ought 
to be a salef in its inception as well as in its completion.* 

When a man gives a mansion to two men on condition of an 
iwaz, or exchange, of a thousand dirim, tho transaction becomes a 
lawful salef after mutual possession.* 

A gift is invalid by confusion.—Mir Niar Ail v. Majidah and 
others, 30th July 1831, S. D. A. liep., vol. v, p. 136. 

But the court will consider that a gift for a consideration is, in 
effect, a sale and purchase, and is not vitiated by confusion of 
property, or defect of possession, according to the Muhammadan 
law. — Sayyid Hosain All Khan v. Fayyaz-ud-dm Haydar, 28th 
November 1832, S. D. A. Hep., vol. vi, p. 239. 

The Muhammadan law recognizes a distinction between a gift 
for a consideration (Jiibah bil-iwaz), and a gift on consideration of 
a return {Jiibah bet shart ul-iwaz) ; tho latter is, the former is not, 
vitiated by confusion and non-possession. — Imdad All v. Kadir 
Bnksh and others, 24th April 1833, S. D. A. Eep., p. 296. 

Seizin of the donee is not requisite by the Muhammadan law, 
in order to render a hibah bil-itoa:;, or gift for consideration, valid. 
— Mfr Najibullah v. Mussamut Kasfma, 8th November 1795, 
S. D. A. Itep,, vol. i, p. 10. — Mori. Big., vol. i, p. 268. 


* Fatftwa Alamgfri, vol. iv, p. 550.—B. Dig-., pp. 631 & 635. 
f “ IFiha la-shavt nl-iomz, on the other hand,” says Sir William 
Maonaghten, “ is said to resemble a sale in the first stage* only,” that is, 
before the consideration, for which the gift is made, has been received, and 
the seizin of the donor and donee is therefore a requisite condition.— 
M. L.. chap, v, princ. 16, p. 61. 
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DCCXXXI. If an exchange, be it much or 
little, be given lor the whole of a gift, it would pre- _ 
vent revocation of the gift; but if the exchange be 
given for part of the gift, the other part, for which Principle. 
no exchange is given, may be revoked. 

If a person should give an iwaz for tho whole of a gift, it would 
prevent revocation, whether the iwaz bo much or little; if tho iwaz 
be for part of tho gift, the part for which there is no iwaz may bo 
revoked, but not that part to which tho iwaz is opposed. * 

DCCXXXII. An iwaz, or exchange, made by principle. 
a stranger, is lawful, whether by the direction of the 
donee or not.* 

The general principle in cases, of this kind is, that when any¬ 
thing is demandable of a person in specie, and is obligatory upon 
him, his direction to another to pay it is a causo of recourse against 
himself without any condition for responsibility; and that when a 
thing is not demandable from a person in specie, and is not obli¬ 
gatory on him, his direction to another to pay it is not a cause of 
recourse against him, unless his responsibility is made a condition 
of the payment.—Fatiivva Alamgui, p. 551. — B. Dig., p. 53o. 


* Fatawa Alamglrf, vol. iv, p. 660.—B. Dig., pp. 631 & 536. 
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LECTURE II. 


ON WASAVAH, OR WILI,S. 


Definition—Constitution—Conditions and legal effects of Wills—Who tiro, and 
who are not, competent to make Wills—Proper subjects and objects of Legacies— 
Usufructuary Wills—Will for charitable purposes—Revocation of Wills. 

as AYAH is the plural of wasiyat. Wasiyat moans an 
endowment with the property of anything after death, as if 
one person should say to another, “give this article of mine 
after my death to a particular person.”* 

The thing so given is termed “ mtisd bi-hi” or subject of 
the bequest; the person who wills that it be given is 
denominated the “wnfed,” or testator; the person in whose favor 
the will is made, is called “ the mtisd la-hu , n or the legatee ; 
and the person appointed to carry the will into execution is 
called “the wasi, or executor.* 

Wills are declared to be lawful in the Kuvdn and the 
traditions ( ahddis ), and all our doctors, moreover, have con¬ 
curred in this opinion.—Hid&yah, vol. vi, p. 468. 

Principle. DCCXXXIII. A will ( wasiyat ) is constituted 
by saying —*“I have bequeathed such a thing tof 
such au one,” or “I have bequeathed towardsf such 
an one,” or by any other words that are commonly 
used instead of these. J 


* Vide Hamilton’s Hidayah, vol. iv, pp. 46G <fe 467. 

To bequeath, in the language of law, is to confer a right of property in 
a specific thing, or in a profit or advantage in the manner of a gratuity 
postponed till after the death of the testator.—Fatawa Alamgirf vol W 
p. 139.—rB. Dig., p. Cl3. 

f The difference between the two expressions lies in the prejiositlons : 
the first being“ la~M” whioh signifies that the bequest is made for the 
legatee’s own benefit; and the second being “ Ud,' ' which indicates that the 
party to whom tho bequest is made is executor. — Ibid. 

J Fatdwa Alamgiri, vol. vi, p. 149.—B. Dig., p. 13. Durr-ul-mukhtar, 

p. ole, 
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DCCXXXIV. A will may be made verbally as 
well as by writing.* 

DCCXXXV. A bequest may also be made by a Principle. 
sio-n or signs, if the person bequeathing is so sick as 
to°be unable to speak, provided the meaning of tbe 
sign or signs made by him is intelligible, and be 
died without regaining tbe power of speech. 

A sick man makes a bequest, and, being unable to speak, gives a Illustration, 
nod with his head, and it is known that he comprehends what he 
is about; in those circumstances, if his meaning be understood, the 
bequest is lawful; but not otherwise. And it is implied that he 
dies without regaining the power of speech ; for then it is evident 
that there was no hope at the time of the bequest of his being aide 
to speak, and his condi tion was therefore the same as that of a dumb 
man.—Fatfiwa Alamgiri, vol. vi, p. 1G8—B. Dig., p. G41. 

DCCXXXVI. Tbe conditions of a, valid bequest principle. 
or will are—that tbe testator be competent to make a 
transfer of tbe property; that tbe legatee be compe¬ 
tent to receive it, and that tbe subject of the 
bequest be a thing susceptible of being transferred 
after the testator’s death, whether it were in existence 
at the time of bequeathing or not.f 

It is essential to the validity of a will that the property Precetfe* 
willed away should exist in the possession of the testator 
at the timo of his death, otherwise the legacy will have 


Annotations, 

dccxxxiv. There is no preference shown to a written over a nuncu¬ 
pative will, and they are entitled to equal weight, whether the property 
ibid, is the subject of the will be reel or peraonal.-Maen. M. L., 
chap, vi, princ 1. 

dccxxxvi. It is not necessary that the subject of the legacy should exist 
at the time of the execution of the will. It is sufficient for its validity 
that it should be in existence at the time of the death of the testator.— 
Macn. M. L., chap, vi, princ. 8. __ 

* A written will is in this country termed “ Waxtyat-n&tnak;' while a 
nuncupative will is called simply “ Wasiyat" and sometimes ‘ Waxryat-i 
za bani." 

f Fatiiwi Aliungirf. vol. vi, p. 189.-B. Di(j., p. 614. Durr-nl-MukUAr, 
p. SIS. 
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hUflS'nfT inS ^ mCe ’S aperson leave l) y wiil one-third of 
— hia flock of sheep to another, and it appear that, at the time 

of his death he had no animal of this description, the legacy 
tvJI he void, on the principle of its being necessary, that the 
property shouhl exist in the possession of the testator at the 
tune of his death.—Macn. Prec,, chap, v, case i, p. 242. 

*"*«*’ . I ) C'CXXXVIT. It is also a condition that the 

request be accepted, either expressly or by implica¬ 
tion (a)j which is by the legatee’s dying before 
rejection or acceptance, whereupon his death becomes 
an acceptance, and his heirs inherit the legacy.* 

J:i^°° Pt r Ce T y ha inferred from conduct, "as by gran- 
operation to a bequest, or purchasing something on account of the 
hem,, or paying debts ; in which case the acceptance is good as if 

B:t g ::v^ term8 - Pata '™ Akmgfrf ’ vo1 - ?• 139 .— 

Assvstig^jti " * “• 

Our doctors argue that a legacy establishes tho property in the 
tor of anytliingVhSs 1 

DCCXXXyilL Acceptance of a bequest must 
be mad e after the death of the testator, in so much 
that if it bo accepted or rejected during his life 

■*** Vfc at Iibe ^ 

Annotations, 

dccxxxvii There is this difference between the property which |, tha 
subject ot inheritance and that which is tlie subject of leoscv The 
becomes tlie property of the heir by the mere operation of CX 
sttei does not become the property of the legatee until his consent shall 
chap d C pnn°c 4 d C ' tlie ‘' es P ressl f or impliedly.—Mam. M, L , 


* Fat&wa Alamgrri. vol. vi, p, 111!).—B. Dig., 


p. 014. 
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effect before that event, those cannot be previously regarded. Lkctu«r 
H ence the acceptance or rejection during the life of the testator _ 
has no effect, in the same manner as an acceptance declared before 
the existence of a contract. If, therefore, a legateo accept a 
bequest after tho death of the testator, it is valid, notwithstanding 
that ho may have rejected it during his lifetime.—Hiddyah, 
vol. iv, p. 473. 

It is to be observed that acceptance, in cases of bequest, is of Illustration, 
two kinds : 1.— Express , which needs not to be explained. 

2._ Implied , which is where the legatee dies without having either 

declared his acceptance or refusal; for this also is an acceptance 
in effect; because the bequest is rendered complete on the part of 
the testator by his death, (in other words, it cannot be rescinded 
after that event); and as it was suspended in its effect purely in 
deference to his right of rejection, it of course falls into his pro¬ 
perty upon his demise; — in the same manner as holds in a case of 
sale with a resorvo of option to the purchaser, in which instance, 
if the purchaser die without formally signifying his assent to the 
sale, it is then regarded as complete, and the article sold is consi¬ 
dered as part of his estate.—Hidayah, vol. iv, p. 475. 

DCCXXXIX. The legal effect of a bequest is to Principle, 
confer ou the legatee a new right of property in 
the same way as in the case of gift, and the bequest 
becomes vested in him by acceptance; so that, if he 
accept after the death of the testator, his ownership 
of the thing bequeathed is established, whether he 
takes possession of it or not. If the legatee reject a 
bequest, it is cancelled.* 

DCCXL. A bequest to a stranger to the amount rnndpk. 
of a third of one’s property is valid even without 
the consent of bis beir or heirs, but a bequest to 
him of more than a third is not valid unless consent 
is given to it by all the heirs of the testator after his 
death. 


Annotations. 

dcoxl. Legacies cannot he made to u larger amount than one-third 
of the tetsator’s estate, without the consent of the heirs.—Macn. M. L., 
chap, vi, princ. 2. 


* Fabawa Alamgiri, vol. vi, p. ISO.—B. Dig,, p. 614. 






mtSTfiy 



Lkctuub 

II. 


A bequest to a stranger Is valid without the consent of the 
heirs, but not beyond a third of the estate, unless assented to bv 
them after the testator’s death. It is implied that they are of full 
age, and no regard is had to their permission granted during 
the hfetime of the testator.—ErfUwA AJamgiri, vol. yi p 139 
& Oig., p. 614. M 1 


U is to be observed, as a general rule, that where a person 
performs with his property any gratuitous deed of immediate 
operation, (that is, not restricted to bis death), if he be in health at 
the time, such deed is valid to the extent of all his property,—or if 
lie be siok, it takes effect to the extent of one-third of his property* 
and where a person peforms such deed with his property 
restricted to the circumstance of his decease, it takes effect to the 
extent a third of his property, whether at the time he be sick 
or m health.—Hid ayah, vol. iv, pp. 503 & 504. 

Still, however, a declaration of this nature made in health pre¬ 
cedes a declaration of the same nature made in sickness It is 
also to he remarked, that a sickness of which a person afterwards 
recovers is considered, inlaw, as health, f—Hid Ayah, vol. iv, p. 504. 

If a person make a will in favour of a stranger to the amount of 
a third of his property, it is valid, although the heirs of the testa¬ 
tor should not be consenting thereto, for it is So recorded in the 
traditions.—Hidayah, vol. iv, p. 4G8. 

It is to be observed, however, that although a will, bequeathing 
moro than a third of the testator’s property, be not lawful, yet if 
the heirs, being arrived at the age of maturity, should give their 
consent to it , after the death of the testator, it then becomes valid * 
for the objection to its validity is founded merely on a regard to 
their right, and, therefore, does not operate any longer after they 
themselves agree to forego such right. Their consent, indeed 
during the lifetime of the testator is not regarded ; for this is an 
assent previous to the establishment, of their right, they are there¬ 
fore, at liberty to annul it upon the death, of the testator. It is 
otherwise where the consent is given after that event; for as this 
is an assent subsequent to the establishment of their right, they 


* Arab., ‘‘Ifem.”—This term literally means “sick.” But in the 
language of tlie law, it is used to signify death-illness. 

f This passage has no place in the Arabic copy. It has been introduced 
liom other authorities in the Persian version as a premiss necessary to the 
complete understanding of what follows.—Note by Mr. Hamilton. 

The above is to be found in the Jami ur-Bamtbs, in which it is also laid 
down, that if an illness continues for more than a year, then although the 
patient should afterwards die of that illness, yet the same must be con- 
sidered aa health after the expiration of one year bill he become bed-ridden 
— rxdego»ti p. 8b. 




a ro not afterwards at liberty to ^nul it.-Hiddyah, vol. iv, U^m 
pp. 469 & 470, 

DCCXLI. A bequest by a person having no Principle 
heir is valid even to the extent of his or her whole 
property. 

When a man bequeaths his whole estate having no heirs, the 
bequest takes effect, and there is no occasion for any assent on the 
part of the public treasury (. Bayit-ul-mdl ).* 

Where a person makes a will in favor of part of his heirs, miration, 
the same rule holds as in the case of bequeathing more than a third 
to a strangerin other words, the deed is not valid, unless the 
other heirs give their consent to the disposition after the death oi 
the testator ; and their consent previous to his death will have no 
effect It is to be observed that, in every instance where a will is 
rendered valid by the consent of the heirs, the legatee derives 
his property from the testator, not from the heirs. I ins is the 
opinion of our doctors.—Hid&yah, vol. iv, p. 470. 

Consequently,— 

DCCXLII. A bequest of any portion of one's Principle. 
estate to one or some of the heirs is not valid except 
■when consented to by the rest of the heirs. 

A bequest to an heir is not lawful according to witllout iho 
consent of the other heirs.4 

If a man make a bequest in favor of part of his heirs, it is not illustration, 
valid ’ because of a traditional saying of-tlie Prophet, “God has 
allotted to every heir his particular right;” and, also, because 
a will in favor of part only of the heirs is an injury to the rest; 
and therefore, if it were deemed legal, would induce a breach of the 
ties'of kindred. Besides, it is said in the traditions, a bequest 
to particular heirs is unjust.”—Hidayah, vol. iv, p. 472. 

It is to bo observed that in judging whether the legatee be an 
heir, or otherwise, regard is paid to the time of the testator s death, 


Annotations. 

deexlii, A legacy cannot be left to one of the heirs without the 
consent of the rest.—Macn. M. L., chap, vi, princ. 3. 


* Though it is ultbnus lucres ■ — B. Dig., p. 615. 
t Fat&wa Alamgiri, vol. vi, pp. 140 & 164.-B. Dig., pp. 615 & 636. 
X So say the Compilers of the Fatawa AlamgM. 
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.eath of the testator.* So_ 

In determining whother a person is an heir or not’ regard is 
to be had to the time of the testator’s death. Thus, if a maiLntttss 
a bequest in favor of his brother, who is his heir at tho t me ami 

IpT. i . a v e ?'f, r ‘ i 'l. b0m t0 llim ’ th ° bequest to the brether"s 
olid , but if at the time of the bequest to his brother the testator 

toother™ ^jr i,8diesbcfOTC ' tos ^ «'e bequest to tho 

Prindph. DCCXLIII If a bequest is made to an heir 
and also to a stranger, the bequest with respect to 
the heirs portion, even if it were less than a third 

ZiTTh T l° nt the c0nsent of tbB other heirs 
while that which respects the portion of the stranger 

w ', tl ; 0l ; fc su< ? h consent, provided the portion 
equeathed to him does not exceed a third of tho 
testators estate; otherwise the consent of the heirs 
is requisite to the validity of such bequest 

Illustrations. If ^on bequeath any article jointly to one of his heirs and a 
stranger, in tins case the bequest in favor of the Urio uh- 
admitted, and a moiety only of the legacy is rdven to +h ! 8 ^ 

I— as an heir pUsL the 

tlieieioie obstructs the stranger in the titlp whv.n i, 11 ,1 

~‘r-»»—az 

. When a man makes a bequest to a stranger and his heir tho 
stranger takes half the bequest, and tho remainder is void and in 
like manners .f the bequest he to a homicide and a7tan4r 

were to eel" iL % ° SB ° f ““ “hnowledgment; for if one 
*°f to acknowledge a specific thing or a debt in favor of his he r 

stranger alsof* r ' aoW1 «te“out would be void as to the 

If it be made to an heir and a stranger, it is valid as to tho 
share of the stranger, and dependent, as to the share of the heir on 
tiP"? 0 ? °{ * he ot h er heirs. If permitted by them it is 

h idin’ a " d ’ ‘ f "°- permlttcci , by the,n > ia void—no regardbeino 
had to a permission granted in tho lifetime of the testator m 
that they may afterwards retract.* testator, so 


* FaUwi Alamgirf, vol. vi, pp. Z40 & IM.-B. Big., pp. 61B , m k m . 
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DCGX.LTY. It is, however, lawful to.make a lecture 
bequest to the son of one's heir, and the bequest is L 
valid to the extent of one-third without the consent 
of the heirs. 

It is lawful to make a bequest to the son of one’s heir, or to 
one’s own mukdlab,* or muddabar,* on a favorable construction of 
law.f 

DCCXLV. In all cases where there is any occa- principle, 
sion for the assent of the heirs, the assent is lawful 
only where the person who grants it is competent to 
grant,—as, for instance, when he is of mature age, 
and of sane mind.f 

DCCX LYI. If the assenting heir, being of mature Principle.. 
age, is sick, but afterwards recovers from his illness, 
the assent is valid; and if lie die of the illness, the 
assent is to be treated in the same way as if it were 
a bequest; so that, if the original legatee be an heir 
of the assenting heir, the assent is not lawful unless 
concurred in by the other heirs of the sick person ; 
hut if the original legatee be in the position of a 
stranger to the sick person, the assent is lawful to 
the extent of a third of his estate.f 

DCCXLYII. After the heirs have once assented Principle. 
to a legacy in excess of a third of the estate, or in 
favor of an heir of the testator, or of his slayer, they 
cannot refuse to deliver the subject of bequest, and 
may be compelled to make delivery, as the legatee 
does not take from them, but from the testator.f 

DCCXLYIII. If not consented to, by all the heirs Principle.. 
of the testator, his bequests, though made to several 
persons, are valid only to the extent of one-third of 
his estate, and this one-third is to be proportionately 
divided among them all. 

If a man bequeath a third of his property to one man, and a illustrations, 
third to another, and tho heirs refuse their consent to the execu 


* Vide page 275 of Lecture viii delivered in 1873. 
f Fat^wudjLlamgiri, vol. vi, p. 140.—B. Dig., pp. 615 & 616. 






mtSTffy. 



Lecturr 

II. 


Pi'hmple. 


Illustratious. 



48 ON WILLS. 

tion of both bequests, one-third is, in that case, divided equally 
between the two legatees. For where the will exceeds a third of 
the estate, and the heirs refuse their consent to the execution of 
the whole, it is then restricted to one-third, as has been already 
explained; and as, in the present instance, the right of both 
claimants is equally good, and the third is capable of division, 
it is therefore divided equally between them.—Hicl&yah, vol. iv, 
p. 482. 

If a man bequeath a third of his property to one person and a 
sixth to another, and the heirs refuse to confirm the whole, in 
that case one-third of the property is to be divided between the 
legatees in three equal lots; two to the legatee of the third, and 
one to the legatee of the sixth.—Hid ayah, vol. iv, p. 482. 

DCCXLIX. But if consented to, or allowed, by 
all his heirs, the testator can lawfully bequeath any 
portion or even the whole of his estate. 

If a person bequeath a particular number of dirms, without 
specifying the relative proportion they bear to his estate,—such 
as a half, a third, a fourth, or the like,—it is valid, but is exe¬ 
cuted only to the extent of a third of his whole property, 
unless the heirs be willing to confirm the whole.—Hidayah, 
vol. iv, p. 484. 

When a man has bequeathed a third of his property to ono 
man, and a third of it to another, and both bequests are allowed 
by the heirs, the legatees have two-thirds, and the heirs one-third ; 
and if the bequests are not allowed by them, the legatees have 
the third between them in halves.* 

When a man has bequeathed a fourth of his property to ono 
person, and a half of it to another, and both bequests are allowed 
by the heirs, the legatee of the half takes a half, and the legatee 
of the fourth takes a fourth, and the residue goes to the heirs, in 
proportion to the shares appointed for them by Almighty God. 
When the heirs do not allow the legacies, they are valid from the 
testators third, wkioh is to be divided among the legatees in seven 
parts, four of which are for the legatee of the half, and three for 
the legatee of the third. This was the opinion of Abit Haul- 
fall. But, according to Abti Yusuf and Muhammad, the third of 
the property should be divided into three equal parts, and two of 
them given to the legatee of the half, and one to the legatee 
of the fourth.* 


* Fatawti Alamglrl, vol. vi, p. 150.—B. Dig., p^. 126,127. 
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If a person first bequeathed the whole of his estate to one man, Lkctuub 
and then a third of it to another, and the heirs refuse their assent, 
in that case, one-third of his estate is divided into lour shares, of 
■which three are given to the legatee of the whole, and one to the Illustrations, 
legatee of the third. This is according to the two disciples. Hanffah 
alleges that the third of the estate must be divided equally between 
the legatees.*—Hidayah, vol. iv, p. 484. 

If a person bequeath a portion of his estate, the legatee is, in 
that case, entitled to the smallest portion allotted to any of the 
heirs,—provided, however, that such portion he not less than a 
sixth, for then a complete sixth must be given to him.—Hidayah, 
vol. vi, p. 488. 

When a person lias bequeathed to another something, or a 
portion out- of his property, or some of his property, the explanation 
of this rests with himself while he is alive, and with his heirs after 
his death. And if he should bequeath a share ( saham), or part 
(juz ) t the heirs are to be told to give what they please. This is 
founded on the common acceptation of the word saham ; but it is 
said in the Mabsut that the legatee,of a saham should have an 
equivalent to the smallest share of the lieirs, provided, according 
to the disciples, that it does not exceed a third, the reports of AM 
Hamfah’s opinion being contradictory. When a person has 
bequeathed a saham of his property, and has no heirs, the legatee 
takes a half ; for the bayit-ul-mdl, or public treasury, is in the place 
of a son, and the case is as if he had left two sons, when the estate 
would be equally divided between them.—Fat&wa Alamgiri, 
vol. vi, p. 152. —B. Dig., pp. 628 629. 

DCCL. If a person bequeath a part of his Principle, 
property to another without, specifying the amount, 
the heirs are at liberty to give whatever they please 
to the legatee. 

For here the amount of the bequest is unknown ; but as the Reason, 
uncertainty with respect to that is no bar to its validity, it is 
therefore valid , and such being the case, and the heirs being the 
representatives of the testator, it is consequently at their discre¬ 
tion to fix the amount, in tho same manner as the testator him¬ 
self might do if he were living.—Hidayah, vol. iv, p. 488. 

DCCLI. If a person bequeath a sixth of his property to Principle. 
another, and afterwards before the same or another company, 
bequeath a third of his property to that same person, in 


* The author of the HidAyah by citing the argument of Hanlfah after 
that of the two disciples, appears to have adopted the opinion of Hanlfah 
alone.— Vide Hid&yah, vol. iv, pp. 484 <fe 485. 
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this case, the legatee is entitled to a third of the testator’s 
estate, whether the heirs be consenting parties or not, the 
sixth being included in the latter bequest of the third.— 
Hidayah, voL iv, p. 488. 

DCCLII. If a person bequeath a third of any particular 
property, and two-thirds thereof be lost, and the remainder 
come within a third of the testator’s estate, the legatee is 
entitled to the whole of such remainder. 

If a person bequeath to another “ ct third of his dir ms” amount¬ 
ing in all to three thousand, or “ a third of his goats,” amounting 
in all to three, and afterwards two-thirds of the dirms or goats be 
lost or destroyed, so that only one-third remains, and the remain¬ 
ing third does not amount to a third of the whole of the testator’s 
property (he having been in possession of other things besides the 
dirms or goats), the legatee is entitled to the complete remaining 
third ; that is, to a thousand dirms in the first case, and to one 
goat in the second,—Hidayah, vol. iv, pp. 488 & 480. 

If a man bequeaths a third of his dirms, or a third of his 
flocks, and two-thirds of them happen to perish, leaving what 
remain no more than a third of his property*, the legatee is enti¬ 
tled to the whole of the remainder. But if the bequest were of a 
third of his clothes, and two-thirds were to perish, still leaving the 
remainder less than a third of the whole property, the legatee 
would be entitled to no more than a third of the remainder. It 
is said, however, that this applies only to clothes of different 
kinds; for if all the clothes he of one kind, the case is to be 
treated in the same way as that of the dirms. In like manner 
all things estimated by weight or measure of capacity are to he 
treated in the same way as dirms, but mansions of different 
kinds are like clothes of different kinds, according to Abu Haru- 
fah.—Fatiiwa Alamgfri, vol. vi, p. 161.—B. Dig., p. 631. 

DCCLIII. If a person bequeath to another “ Ids son’s 
portion of inheritance such bequest is null; whereas, if he 
bequeath “ an equivalent to his son’s portion such Inquest 
is valid. 

For the first is a bequest of what is the property of another, 
whereas the second is merely a bequest of something similar ; and 
the semblance of a thing is different from the thing itself/ not 
withstanding its rate be determined thereby. Zifer is of opinion 
that a bequest of the former nature is likewise valid ; because at 
the time of making it the portion belonged evidently to the testa¬ 
tor. In reply to this, however, it is to be observed, that the legacy 
does not take place until after the death of the testator, when 
the property does not belong to him, and hence his bequest of his 
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son’s portion is a bequest of property not his own.—Hidavah, Lkcturb 

vol. iv, p. 486. ■ 

DCCLIV. A will marie by a Musalmdn in favor of a 
Zimmi* is lawful, and vice versd; f* but a bequest in favor rnnc ^ u ' 
of an alien* who is not a Mustdmin is not lawful. 

A bequest of a Musalmdn in favor of a Zimmt, or of a Zimmi illustrations, 
in favor of a Musalm&n, is valid: the former, because God has 
said iu the Kuran, u Ye are not prohibited, 0 believers, from acts 
of benevolence towards those who subject tliemselves to you, and 
refrain from battles and contentions — and the latter, because 
Zimmis in virtue of their compact with the Mumlmans, are consi¬ 
dered in the same light with them in all temporal concerns ; and, 
as on this principle, an intercourse of good offices towards each 
other is held lawful during life, they are therefore in the same 
manner permitted to extend beyond the grave. It is related in 
the Jami Saghir that a will in favor of a hostile infidel is not 
valid, as God has prohibited in the Kuvan the exorcise of bene¬ 
volence towards them.—Hidayah, vol. vi, p. 473. 

A Musalman may lawfully make a bequest to a Zimmi, or vice 
versd ; but a bequest to an alien who is not a Mustdmin is not law¬ 
ful. If a Muslim make a bequest to an alien living in a ddr-ul-harb, 
or foreign country, the bequest is not lawful, though the heirs 
should give their consent. And if the alien should come into the 
Muslim territory under protection, with the intention of taking 
his legacy, still he cannot do so even with the consent of the heirs. 

This is when the Muslim who made the bequest was in the ddr-ul - 
Islam at the time. If he were also residing in the ddr-ul-harb , 

“ our ” doctors differ as to the legality of the bequest. When the 
alien is a Mustdmin, residing in the Muslim territory, it seems, on 
the authority of the Zuhir Raw&yet, that a bequest to him would 
bo lawful to the extent of a third of the testator's property without 
the consent of the heirs, and beyond that amount with their con¬ 
sent. But a bequest by a Muslim to an apostate is not lawful.— 

Fatawa Alamgiri, vol. vi, p. 141.—B. Big., pp. 616 & 617. 

DCCLV. A will in favor of a foetus in the principle. 
womb, and a will bequeathing a foetus, are both 

Annotations. 

dcclv. The ground on which the first case proceeds is, that n. legacy 
is, in a manner, a succession to property ; and us a foetus is capable to 


* Vide Lecture viii of 1373, pp. 280 — 282. 

t Though difference of religion is au impediment to succession. Jlde 
Lecture viii of 1873. 
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valid, provided the birth happens in less than six 
months from the date of the will.—Hidayah, vol. iv, 
p. 417.— Vide Fatawa Alamgiri, vol. vi, pp. 140 & 
141.-B. Dig., p. 617. 

DCCLYI. A bequest to the person from whom 
the testator had received a mortal wound is riot valid; 
and if the legatee slay his testator, the bequest in 
his favor is rendered void, unless, however, the heirs 
consent to such bequest. 

If a person make a bequest in favor of another from whom he 
has received a mortal wound, it is not valid ; whether the mur¬ 
derer be one of his heirs, or a stranger, or whether he may have 
wounded him wilfully or by misadventure, provided he be the 
actual perpetrator of the deed ; because it is recorded in the tra¬ 
ditions, that “there is no legacy for a murderer;” and also, 
because, as the person who gave the wound has hastened the 
death of the testator, ho is, by way of punishment, excluded from 
the benefit of the will, in the same manner as a person under 
similar circumstances is excluded from inheritance. So likewise, 
where a man, having made a bequest in favor of a particular 
person, is afterwards killed by that person, such bequest ia 
invalid. If, however*, in these cases, the heirs should give their 
consent, the bequest then becomes valid, according to Hanifah and 
Muhammad.—Hidayah, vol. iv, p. 471. 

A bequest to a person who slays the testator, either intentionally 
or by accident, is not lawful, whether the bequest were mado before 
the deathwouud or after it. But if the heirs assent to the bequest, 
it is lawful, according to AM Hanifah and Muhammad.* 


Annotations. 

succeed in the case of inheritance, it is so likewise in the case of a legacy, 
that being analogous to inheritance.—Hidayah, vol. iv, p. 477. 

The ground, on the other hand, on which the second case proceeds 
is. that the existence of the foetus is understood at the period of making 
the will; and as the legacy of things not yet in being, (such as the fruit 
a tree may hereafter yield) is valid, it follows that a legacy of a thing 
actually existing is valid a fortiori, — ibid., p. 478. 


FatawA Alarngiri, vol. vi, p. HO.—B. Big., p. 616. 
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DCCLVII. If, however, the slayer he a youth under Lkctcbjb 
puberty, or insane, the bequest to him is lawful without the 1L 
consent of the heirs; or if the slayer be himself the sole 
heir, a bequest to him is lawful, according to Abd Hanifah r rinciph. 
and Muhammad * 

A bequest to the mikdtab, or mudabbar, or um-i-waladf of the 
slayer is also unlawful without the consent of the heirs. * 

DCCLVIII. A bequest to the parent or other Principle. 
ancestor, or child, or other descendant of one’s slayer 
is valid. 

It is. lawful to make a bequest to the son of one's heir, or to 
one's own ninkdfab, or mudabhm\\ on a favorable construction of 
Jaw; so also to the parent or other ancestor, or child, or other 
descendant of one's slayer, and to the mukdtabs , mudabbars, and 
absolute slaves of all these. £ 

DCCLIX. When a person makes a bequest, Principle. 
being in debt to the full amount of his property, the 
bequest is not lawful, unless the creditors agree to 
release the property pro tanto.% 

If a person deeply involved in debt bequeath any legacies, such 
bequest is unlawful and of no effect; because debts have a pre¬ 
ference to bequests, as the discharge of debts is an absolute duty, 
whereas bequests arc gratuitous and voluntary ; and that which 
is most indispensable must be first considered. If, however, the 
creditors of the deceased relinquish their claims, the bequest is 
then valid, the obstacle to it being removed, and the legatee being 
supposed to stand in need of his legacy.—Hidayah, vol. iv, p. 475. 

DCCLX. A bequest by a person who is free Principle. 
and sane, whether a man or woman, is lawful; so 
also is the bequest by a person who is travelling and 
is separated from his property lawful. J 

DCCLXI. A bequest by any one who is Principle. 
incompetent to do a gratuitous act is in valid. J 


* Fat&wu, Alamglri, vol. vi, pp. 140 & 141.—B. Dig., pp. 616 Sc 617. 
f Vide Lecture viii of 1873, pp. 280—282. 

X Fat&w& Alamglri, vol. vi, pp. 141 & 142.—B. Dig., pp. 616 & 617. 
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Hence,— 

DOOLXII. A bequest by an insane person, or a 
mukatab or a mdzunf is not valid. And if a person is 
insane at the time of making his will, but afterwards recovers 
from Ms insanity and then dies, still the bequest is unlawful 
for want of competency at the time of making it.f 

DCCLXIIL A bequest by a minor at any stage 
or age of his infancy is invalid. 

A bequest a youth under puberty, whether he bo a murdhik 
(that is, approaching to puberty), or not, is unlawful according to 
“us.''£ And it makes no difference whether the youth be per¬ 
mitted to trade or be under inhibition, or whether he die before 
puberty or after it. So also, though he should say, u If J arrive 
at majority, a third of my property is to such an one,” the bequest 
is not valid for want of competency at the time of making it. But 
with regard to an absolute slave or a mukdlab , when they refer a 
bequest to a time subsequent to their becoming free, it is valid.f 

A bequest by an infant is not valid. Shd/e't maintains that it is 
valid, provided it be made to a discreet and advisable purpose. 
The arguments of our doctors, in support of their opinion upon 
this point, are twofold. First, a will is a voluntary act, concern¬ 
ing which an infant lias not a capacity of forming a proper judg¬ 
ment. Secondly, the declaration of an infant is not of a binding 
nature ; but it the validity of a bequest by such were admitted, 
that effect would follow of course.—Hidayah, vol. iv, p. 476. 

DCCLXI V. A bequest made by a minor becomes, 
however, effective ab initio upon his confirmino- or 
ratifying the same after attaining majority. 

If a youth or a mukdtcib make a bequest, and the former after 
attaining his majority, or the latter after obtaining his freedom, 
allows it, the bequest is valid, ab znitio.f 

DCCLXV. > If a person who is poor bequeath to another 
“a third of his property," and afterwards become rich, the 
legatee is in that case entitled to a third of his estate, 
whatever the same may amount to; for the bequest does not 
take effect until after the death of the testator; and there- 


* A Mdzun is a slave who is permitted by bis master to earn for hia 
emancipation. 

t Fatawa Alamglrf, vol. vi, pp. 141 & 142.— B. Dig., pp, 616 <fe 617, 
t So say the Compilers of the FatawA Alamgfri. 
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for© the condition of its validity is, his being possessed of Lbctck* 

property at the time of his decease. The law is also 1 'the IL 
same, in case the testator, being rich at the time of making 
the will, should afterwards become poor, and again acquire 
wealth.—HkMyah, vol. iv, p. 492. 

DCCLXYI. A will made by a person iti jest, or Principle. 
under compulsion or mistake, is not valid.* 

DCCLXVII. A legacy left to two persons, one Principle . 
of them being at that time dead , goes entire to the 
living legatee. 

If a person leave a third of his property to “ Zayid and Umar,” Illustrations, 
and Umar be at that time dead, the "whole of the third is gi ven to 
Zayid, whether the testator, at the time of making the will, may 
have been acquainted with the death of Umar or not; for as a 
defunct is not capable of becoming a legatee, lie therefore cannot 
prevent a living person from being so ;—in the same manner as 
where, for instance, a person bequeaths something “ to Zayid and 
to a wall” According to one tradition from AM Yusuf it is said, 
that if the testator were not acquainted with the death of Uuiar, 

Zayid is then entitled only to one-half of the third ; for on such a 
supposition the will in favor of Umar was valid in the opinion of 
the testator ; which sufficiently indicates his will and intention to 
have heen that Zayid should receive only one-half of the third. 

But if, on the other hand, he was acquainted with the circum¬ 
stance of Umar's death, it is evident that he intended that Zayid 
should reoeive the whole ; as a will in favor of a dead man is vain 
and useless.—Hid tty ah, vol. iv, p. 491. 

If a man should bequeath a third of his property to Zayid and 
Baler, Bahr being dead at the time, whether with or without the 
knowledge of the testator, or to Zayid and Bahr if he be alivo, ho 
being in fact dead, or to him and to the person in this house, no 
one being in the house, or to him and to his posterity (akab), or 
to him and to a child of Bahr, and his child dies before the testa¬ 
tor, or to him and to the poor of his children, or to him who may 
become poor of his children, and the condition fails at the time of 
his death, the whole legacy is to Zayid , in all of these cases ; for 
the non-existing or the dead can have no right, and, there being 
no one to contend with Zayid, the legacy is the same as if it were 
to him alone. With regard to the oase of Zayid and his posterity, 


Patawi Alainglrf, voL vi, p. 142.—B. Dig., p. 617, 
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as they are to follow him after his death, they are to bo considered 
as non-existing at present. In all these cases, the competitor 
with Zayid is out of the contest from the beginning; but if he 
were at first competent to contend with him, and should subse¬ 
quently become disqualified by failure of a condition, Zayid would 
have only a half. Thus, if a person should say, “ A third of my 
property to Zayid and Bake , if I die, ho being alive or poor,” and 
the testator dies when Baler is dead or rich, or if he should say, 
“ to him and to Bahr if he be in the house,” and he is not in it ; or, 
“ to him and the children of such an one if they become poor,” 
and they do not become poor till the testator dies, or “ to him 
and to his heir,”—in all these oases, the legatee has only half of 
the third. The principle in these cases is that when the person 
conjoined with another enters into a bequest, and then comes out 
of it by the failure of a condition, he does not occasion any cessa¬ 
tion to the right of the other, and that when he does not enter into 
the bequest for want of personality or competence (ahliat), the 
other takes the whole. And if one should say, “ A third of my 
property between Zayid aud Bahr” Baler being dead at the time, 
Zayid would have only a half of the third, because the word 
“ between” implies a division in half, insomuch that if ho were to 
say, between Zayid,'' and then stop, Zayid would have a half also. 
Yot if one should say, “ A third of ray property between the sons 
of Zayid and the sons of Bakr," and one of them has no sons, the 
whole third belongs to the sons of the other. If one should 
bequeath a third of his property “ to Zayid and to Amr," or 
should say, “between Zayid and Amar ,” and should then die, 
and one of the legatees should die after him, half of the third 
would belong to the survivor, and the other half of it to the heirs 
of the deceased legatee. So, also, if one of them should die after 
the testator, but before acceptance of the legacy, and the survivor 
should then accept, both legatees would be entitled to the bequest. 
But if one of them should die before the testator, the share of the 
legatee so dying would revert to the testator.—Fatawd Alamgfrf, 
▼oL.vi, p. 161.—B. Dig., pp. 631—633. 

DCCLXVIII. A legacy being bequeathed to two 
persons, if one of them, subsequently dies, only a 
moiety thereof goes to the other. 

If a person will that one-third of his property “ be divided" as 
a legacy, between “ Zayid and Umar," and Umar be at that time 
dead, Zayid is entitled to only one-half of the third ; for the words 
used by the testator clearly denote his intention that each should 
have a half; but Umar being at that time dead, the will with res¬ 
pect to him is void.—Hid&yah, vol. iv, p. 491. 
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DCCLXIX. When a man bequeaths a third of his pro- Lkctchb 

perty to the sons of “such an. one,” and the person has no _1 

son at the date of the bequest, but sons are subsequently Pr{ k 
bom to him, after which the testator dies, these sons are Tln p 
entitled to the third. And even though the person had 
sons at the date of the bequest, yet if they were not men¬ 
tioned by their names, as Ahmad, Zayid, and Baler, or 
otherwise distinctly indicated by saying “ these” the bequest 
would be to the sons existing at the time of the testator's 
death.* 

Bo that if those in existence at the date of the bequest should illustration, 
die, and others are subsequently born, who are living at the time 
of the testator’s death, these also arc entitled to the third of the 
property. If, however, the existing sons are mentioned by name, 
or are otherwise distinctly indicated, the bequest is only to them, 
and becomes void in the event of their death. Thus, when 
legatees are named, or otherwise distinctly indicated, the bequest 
to them is said to be special, and regard must be had to the time 
at which it was made.* 

DCCLXX. A bequest of any article not exist- principle. 
ing in the possession or disposal of the testator at his 
decease, is null (a), unless it was referred to bis pro¬ 
perty, in wliieb case it must be discharged by a 
payment of the value (b), 

(a.) If a person bequeath “a third of his goats ” to another, illustrations, 
and it happen either that he has no goats, or that such as he had 
were destroyed before his death, the bequest is null \ for the con¬ 
dition of its validity is, the testator being possessed of the pro¬ 
perty at the time of his decease , which is not here the case. If, on 
the contrary, having no goats at the time of making the will, he 
should afterwards acquire goats, so as to leave some at his death, 
one-third of them goes as a legacy to Zayid (according to the 
RawdyeU Sahth) ; for here the condition of validity (namely, that 
the testator die possessed of the property) exists.—Hidayah, 
vol. iv, p. 492. 

(6.) If a person bequeath “ a goat of his property” to Zayid, and 
'afterwards die without leaving any goats, the price of a goat must, 
in that case, be paid to Zayid; for the testator’s expression, “ a 
goat of his property,” denotes his intention to bequeath the worth 
of the animal. If, on the contrary, he neither bequeath “ a goat 


* F&tM Alamgiri, vol. vi, p. 162— fl. Dig, pp. 634 & 636. 
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of his property ,” nor “one of hie goats,” but simply a “ goat » 
— (to Zayrd )without any relation to his property or herd of goats, in 

hoonoTn. th f e v .* d,ffe “ nc ? of opinion, some saying that the 
Uquost 18 not valid, as the absolute expression of the testator 
denotes his intention to have been, a legacy of the animal itself, of 
which he had none,—whilst others maintain it to be valid, for this 
reason, that the testator hav ing specified a goat, of which he had 
none must be supposed to have intended the worth of it. [f on 
the other hand, the words of the testator Were “ I bequeath one of 
“ that case the bequest is evidently invalid; because 
the ielation to his herd of goats determines the legacy to have 
been restricted to the animal itself. (A variety of cases of this 
nature occur, and are determined on the principle now stated )— 

Hidayah, vol. iv, pp. 492 & 493. ’ 

***■ DCCLXXI When a man who bequeaths a third of 
bis property has no property at the time of such bequest 
the legatee is entitled to a third of whatever he may be 
possessed of at the time of his death. But if the bequest 
Be specific, °i- of some particular kind of property, as a 
third of his flocks, and they all perish before his death, the 
legacy is void.* 

Illustrations. Insomuch that if he should afterwards become possessed of other 
flocks or another specific thing of the same kind, the right of the 
legatee would not attach to the subsequent acquisition ; yot if he 
had no flocks at the date of the bequest, but afterwards acquires 
them and then dies, it would seem that the bequest is valid. And 
it he should say, “ a sheep from my property,” and have none, the 
value of a sheep must be given. If the bequest were only of a 
Sheep, without the additiou of words referring it to his property the 
bequest, according to some, would be valid, while accordm* to 
others it would be invalid. But if the expression were “ a sheep 
from my flocks, and the testator had no flocks, there is no 
doubt that the bequest would be void. And in like manner 
with regard to other kinds of property, such as cows, camels, and 
the like. When a person says, “ I have bequeathed to thee a 
sheep from my property,” the bequest is not confined to the sheep 
that he may have at its date, but applies to the sheep that mav 
be among his property at his death ; and since this is the case, if 
the testator should afterwards die, leaving property, comprehend- 
nig sheep, with other things, the heirs are at liberty to give one 
of the sheep or its value. There is nothing in the books as to the 
sheeps being of the best, worst, or medium quality; but accord- 


* Fatdwd Alamgirf, vol. iv, p, 1 G3.-B. Dig., p. 035. 
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mg to a report of Hasu-biu-Zayid, the companions (of the Prophet) Lbcturr 

were of opinion that the heirs might, in such a case, either give ir ' 
a sheep of medium quality or its value. When a person says, 

“ My Roan Turkish horse is a bequest to such an one,” — -these words 
are held to refer to a horse then in his possession, not to one 
which he may afterwards acquire. So, also, if the expressions 
were, “my blind slave,” or, “my Sindian or Abyssinian slave 
while if the terms of the bequest were only, “my Turkish horse 
to such an one,” without further addition or qualification, it would 
include his property at the time and his subsequent acquisitions. — 

Fatilwa Alamglrf, vol vi, p. 103.— B. Dig., pp. 635 & 636. 

DCCLXXIL If a third person is declared by Principle. 
the testator to he a participator in the bequest already 
made by him to two persons, he (the third person) 
is entitled to participate with the other two legatees. 

If a person l>equeath one hundred dirms to Zayid, and one Illustrations, 
hundred to Umar , and afterwards declare Bohr to be a participator 
with them, by saying “ I have made Bakr a sharer with Zayid 
and Umar,” Bohr is in 4-hat case entitled to a third of each of 
their portions, in order that he may be put on an equality, as the 
words of the testator evidently imply that intention ; for the term 
[Zhirkai] used by him literally means equality which it is here 
possible to preserve, and there is no impracticability in the execu¬ 
tion of the bequest. It is otherwise, where the portions of the 
legatees are unequal, as if the legacy of Zayid were four hundred 
dirms and that of Umar two hundred, and Bakr were declared by 
the testator to bo a sharer with them ; for in that case the estab¬ 
lishment of an equality is impracticable, and therefore Bakr is 
entitled to receive a moiety of each of their shares, that they 
may be brought as nearly on an equality as possible. —Hidayali, 
vol. iv, pp. 493 & 494. 

When a person bequeaths a third of his property to one man, 
and then says to another, “ I have made you a partner and joined 
you with him,” the third belongs to them both. And if, after 
bequeathing to one man a hundred, and to another a hundred, he 
should say to a third, “ I have made you a partner with them,” 
the person addressed would be entitled to a third of each hun¬ 
dred.—-Fat&wa Alamgiri, vol. vi, p. 664.—B. Dig., p. 636. 

DCCLXXIII. If a person, whose estate consists partly of Principle~ 
ready money, and partly of debts due to him from others, 


Annotations. 

dcclxxiii. When a mau bequeaths a thousand dirms , and leaves actual 
property and outstanding debts due to him, the legacy is to be imoae- 
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bequeath to another ono thousand clirms, and if that sum 
do not exceed a third of the existent property, it is paid to 
the legatee without any deduction. If, on the contrary, it 
exceed a third of the ready property, he is only to receive 
a third of the amount in hand; and afterwards a third must 
be paid him, of whatever sums may occasionally be 
recovered by the heirs, until in this manner the amount of 
the legacy be completely discharged.—Hidayah, vol. iv, 
pp. 490 & 491. 

The reason of this is, that the legatee is (as if it were) a part¬ 
ner with the heirs ; and, therefore, if his claim in particular were 
discharged with the ready property (by its being applied to the 
payment of the whole of his legacy), an injury would be occasioned 
to the right of the heirs, as ready money is allowed to be prefer¬ 
able to money that is due.—Hidayah, vol. iv, p. 491. 

DCCLXXIV. The validity of a bequest of property 
belonging to another rests upon the proprietor’s consent. 

If a person bequeath a thousand dimis belonging to another, 
the execution of the bequest rests entirely on the consent of the 
proprietor, and it is optional with him to confirm it or not as he 
pleases. If he, therefore, after the death of the testator, give his 
consent, the bequest is valid, and the money paid to the lega¬ 
tee accordingly. This consent, however, is purely voluntary and 
gratuitous ; whence if, after having signified it, the person refuse 
to pay the money, it is lawful—Hidayah, vol. iv, p. 501. 

DCCLXXV. Any accident, occasioning uncer¬ 
tainty with respect to the legacies or legatees, gener¬ 
ally annuls the will. 

If a person bequeath three garments of different prices, leaviug 
the best to Zayid , the next in value to Umar, and the worst to 
Baler, and one of these garments be afterwards lost, without its 
being known which of them it was, and the heirs of the testator 
declare, to each legatee in particular, that “ his share is lost,” the 
bequest is null in toto , as it is in this case uncertain who are the 
legatees, and such uncertainty occasions an annulment of the will, 


Annotations. 

diately paid if it do not exceed a third of the actual property; but if it 
exceed a third, one-third ia to be delivered to him, and, as the debts 
come in, he is entitled to take a third out of every payment until his 
legacy is paid up in full.—Fat&wa Alamgiri, vol. vi, p. 161.—B. 
p. 631. 





since the to' cannot pass a decree concerning a thing unknown. L'sctoius 

If, on the contrary, the heirs make over the two remaining gar- __ 

merits to the legatees, the bequest is not null, but still continues 
in force, and those two garments are divided among them, by two- 
thirds of the best being given to Zayid, two-thirds of the worst to 
Bakr, and the remaining third of each to Umar. — Hidayah, vol. iv, 
pp. 496 & 497. 

A person having three garments, one good, the other middling, * 
and the third bad, bequeaths them to three different legatees : one 
of the garments is then lost or destroyed, but which of them is 
not known, and the heirs refuse to make delivery of the remaining 
garments to any of the legatees, saying, to each of them, “ the 
garment in which you had a rigid has been destroyed,”—in these 
circumstances, since the parties entitled are unknown, and ignor¬ 
ance of this fact prevents the validity of any judgment that may 
be pronounced in the matter, and the attainment of the testator’s 
object, tho bequests must be pronounced to be void,^ unless the 
heirs will deliver up the remaining garments.—Fatawa Alamgm, 
vol. vi, p. 164.—P». Big., p. 637. 

Wills in favor of* Relations (akarih*) or others , and 
construction of such Wills. 

DCCLXXVI. If a man make a will in favor of Principle , 
his next of kia (« akdrio *) without mentioning the 
name of any, it is to be construed to he in favor of 
the nearest of kin within the prohibited degrees, 
failing them, in favor of the next in propinquity, 
on their failure, it is lor the rest within the prohi¬ 
bited degrees in the order of proximity. The testa¬ 
tor’s father, mother, or children, or other immediate 
heirs are not, however, to be included among the 
legatees. 

If a person make a will in favor of his gelations \Ahmhah*\ Illustration, 
it is executed in favor of tho nearest of kin within tho prohibited 
degrees, and failing them, in favor of the next in proximity, and 
so°on, with respect to the rest within the prohibited degrees, in 
regular succession. The will, in this case, includes two or more j 
but the father, mother, or children of tho testator are not com¬ 
prehended in it. This is the opinion of IianifoJi. —Hidayah, 
vol. iv, p. 519. 


Akdrib or akrabuh is the plural of karib (near), and signifies kindred. 
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ub In the case of a bequest to akdrib, four conditions are required 
by Abu Hamfab to give a right to it. First , the parties must be 
two or more. Second, regard is to be had to the nearest, so that 
the nearer excludes the more remote, as in cases of inheritable; 
Third, the claimant must be within the prohibited degrees to the 
testator, so that the soil of a paternal uncle is not entitled to par¬ 
ticipate in such a bequest. Fourth, the claimant must not be an 
heir of the testator. Subject to these conditions, infidels and 
Muslims, males and females, free and slaves, children and adults, 
are all equal.* 

According to the other two,+ every one of kin to the testator 
has an interest in the legacy, whether the relation be on the 
father’s or on the mother’s side, up to his most remote ancestor in 
Islam; and there is no difference between the nearer and the 
more remote, one and many, infidel and Muslim.* 

According to the two disciples (Abu Yusuf and Mubammad), 
the will includes suoh as are descended from the most distant 
progenitor of tho testator, professing the Musalman faith The 
argument of the two disciples is, that the term relations being in 
general applied to all of the same blood, the will, therefore, 
extends to all such as fall under this description to whatever degree 
removed. The arguments of Hanlfah are, that legacies are a 
species of inheritance; and, as in inheritance, the arrange¬ 
ment here described is observed with respect to tho heirs, it is 
also observed in tho payment of legacies.—As, moreover, the 
plural term (akrabah) mentioned in inheritance means two,: j: so 
likewise in bequest. Besides, the object of the testator in this 
bequest is to compensate for his deficiencies, during life, with 
respect to the ties of kindred,§ which affects only his relations 
within the prohibited degrees. The parents or children, more¬ 
over, are not styled relations (akrabah), insomuch that if a person 
were to call his father “his relation,” (karlb), he would be 
considered as denying his parentage. The reason of this is that, 

----- * -- 

* Tatawa Alamgirf, vol. vi, p. 179.—B. Dig., p. 64-1. 

f That is, the two disciples, Abti Yusuf and Muhammad. 

1 Here is something like a contradiction, for it was before said that “ the 
will includes two or more," This, however, is not to be taken as excluding 
any number above two, but merely as comprehending the dual as well as 
JUiy higher number. Note by the Translator of the Hidiiyah. 

§ Arab. “ Silai Jtihvi ."—This is a technical term, comprehending in its 
application the kindred within the prohibited degrees only. — IbUl. ° 




in common usage, by the term relation (karib) is understood one Lecture 
related to a person by means of another; but the relation of parent IL 
and child is personal, and not by means of another. In short, 
according to Ilanifah, the will in question is restricted in its 
operation to the prohibited relations of the testator ; whereas, 
according to the two disciples, it extends to [all the descendants 
of] the most distant progenitor professing the faith,—Hidayah, 
vol. iv, pp. f>19 & 520. 

The opinion of Abu Hauifah having been first cited in the 
Fatawa Alamgirf, it must be concluded that preference is given 
by that authority to the said opinion of Abu Hauifah over that 
of his disciples Abu Yusuf affd Muhammad. The author of the 
Hidayah, too, seems to have adopted the above opinion of Abu 
Hauifah as being the law on the subject, inasmuch as he has cited 
Hantfcih's arguments after those of the two disciples, and it is his 
invariable practice to cite at the last the argument of that lawyer 
whose doctrine ho adopts.* In fact the above opinion of Abu 
Hanifah appeal's to be the prevalent one and received as law. 

All are agreed that an heir has no right to the legacy. + 

DCCLXXVII. The nullity of a bequest in favor Principle. 
of an heir depends, however, on the legatee's being 
so at the time of the testator’s death, as well as upon 
the non-consent of the other heir or heirs. J 

If a person, having two paternal and two maternal uncles, make Illustrations, 
a will in favor of “his relations" fabrctbah), it is in favor of the 
paternal uncles only, according to Hanffah; he holding that 
regard is to be paid to the order of relationship ;— whereas, accord¬ 
ing to the two disciples, all the four uncles are included, they hold¬ 
ing that no regard is to be paid to the order of relationship. It; 
on the other hand, the testator have only one paternal and two 
maternal uncles, the half of the legacy in that case goes to the 
paternal uncle, and the other half to the two maternal uncles, out 
of attention to the plural number, whioh, in bequests, compre¬ 
hends two (as before observed) ; for as, if there wore two paternal 
uncles, the whole legacy would go to them, it follows that where 
there is one only, he gets no more than a half, and the other half 
goes to the two maternal uncles. —Hidayah, vol. iv, pp. 520 & 521. 


* See the Annotations at p. 12 of Lecture I, delivered in 1873. 
t Fatawa Alarnglrl, vol. vi, p. 179- — B. Dig., pp. 641 Sc 646. 
t See ante, pp. 43, 45 Sc 46 ; and Hidayah, vol. iv, p. 504. 
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It would bo otherwise if the person had expressed his bequest 
for “ his kinsman ;” for in this case the whole legacy would go to 
the paternal uncle, and notliing whatever to the two maternal 
uncles ; because, as the term kinsman expresses a singular, not a 
plural number, the paternal uncle therefore takes the whole, he 
being next of kin. If (in the case of a bequest to “ relations”) the 
testator have a paternal uncle only [and no maternal uncles], he is 
entitled to no more than a moiety of the third of the estate ; for 
as, if there had been two paternal uncles, they would have had the 
whole between them, one consequently gets only a half.—HicUyah, 
vol. iv, p. 521. 

Thus, according to Abti Hamtah— 

DCCLXXVIIL If there be one relative, be is - 
entitled to half the legacy.* 

If, on the contrary, he have a paternal uncle and aunt, and a 
maternal uncle and aunt, the legacy goes in equal shares between 
the paternal undo aud aunt, both being related to the testator 
within an equal degree of affinity—and their connexion being of a 
stronger nature than that of the maternal uncle or aunt. A 
paternal, aunt, moreover, although she be not entitled to inherit, 
is nevertheless capable of succeeding to a legacy in the same 
manner as holds with respect to a relation who is a slave or an 
infidel. It is to be observed that, in all these cases, if the testator 
have no prohibited relation, the bequest is null, because it is 
restricted in its operation to those within the prohibited degrees 
as before noticed.—Middy ah, vol. iv, p. 521. 

If a testator have left two paternal and two maternal uncles, 
none of whom is an heir, as for instance when he has left them and 
a son the legacy is to the paternal, and not to the maternal, 
uncles, according to Abu Hamfoh j while, according to the other 
two it is to be divided among them in four equal parts. If he 
have left one paternal uncle and two maternal uncles, the paternal 
uncle, according to the former, has a half of the third (that is, the 
legacy)* and the maternal uncles have the other half between 
them ; while, according to the latter, it is to be divided among 
them in thirds. And if there were on ly one paternal uncle and no 
other relative within the prohibited degrees, half the third would 
<y 0 to the paternal unde, while the other half of it would revert 
to the heirs of the testator, according to Abu Hanifah, while, 
according to the disciples, the other half of the third would pass 


* Fabaw& Alamgm, vol. iv, p. 179.—B. Big., p. 644. 
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to a relative not within the prohibited degrees. When the testa- Lee™ kb 
tor has left a paternal uncle and aunt, and a maternal uncle and Ll - 
aunt, the legacy is to the paternal uncle and aunt equally, by 
reason of their being equally near to the deceased.—Fat&w& Alani- 
giri, vol. vi, p. 179.—B. Dig., p. 644. 

If a person make a bequest to the ahl of such an one, it is, Remarks, 
according to Abtx Hanifah, a bequest to tho wife of the person 
mentioned; but the two disciples maintain that tho bequest 
comprehends every individual of the family entitled to mainte¬ 
nance from that person. 

The author of the Hidayali, by citing the argument of Abu 
Hanifah alone, has adopted the doctrine of Abu Hanifah, whose 
argument is that— “ahl,” in its literal sense, signifies a wife, a 
proof of which is drawn from this sentence of the Kuran , “ Moses 
walked with his ahl [wife],” whence also the common mode of 
expression “ such a person made tadhul (married) in a particular 
city; ”—and as the word “ ahl,” in its literal sense, means a wife, it 
follows that, whenever it is used absolutely, it must be resolved 
into its literal sense, which is the true one.— Vide Hidayah, vol. iv, 
pp. 521 & 522. 

The compilers of the Fat&wa Alamgm, the latest authority 
on the subject, have, on the other hand, adopted the opinion 
of the two disciples. They (the learned compilers) say— 

“ When a person lias bequeathed a third of his property to 
his £ ahl* or to the ahl of such an one, though by analogy 
a wife, and none other, should have any interest .in the 
legacy, yet it is applied, oil a favorable construction, to all 
who are living in his family, and are maintained by him, 
with the exception of his slaves; and though his ahl are in 
two cities, or in two houses, they are all included, on account 
of the generality of the word employed/ 5 — Vide FatAwa 
AlamgirJ, vol. vi, p. 170.—B. Dig., p. 646. 

The above opinion of the two disciples appears to be 
more prevalent than that of their master Abfr Hanifah. 

DCCLXXIX. If a person make a bequest to Principle, 
the ahl of the home of such an one, the father and 
grandfather of the person named are included in 
such bequest, as well as all the descendants from the 
remotest progenitor on the paternal side, professing 
the Musalman faith.—Hidayah, vol. iv, p. 522. 

K 
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So also the Fat aw a Alauigta, which says—“ When a person has 
made a bequest to the people of his house (akl-’id-bayit), all are 
included who are connected with his fathers, to the most remote 
of them in Isldm , whether the individual be male or female, pro¬ 
vided that the connection with the testator be on the side of hia 
fathers ; and no one who is related to him only on the side of 
the mother participates in the benefit of it/'* 

DCCLXXX. If a person make a bequest to the aid 
of such a person’s nasab (race) or jins (generation),f— 
by tbe former is understood all those descended from his 
ancestors in general,—but by the latter those only descended 
from the paternal stock, not from the maternal, because 
men arc said to be of the generation (jins) of their fathers, 
not of their mothers. It is otherwise when the term hardbat 
(affinity) is used; for that appertains both to father and 
mother.—Hidayah, vol. iv, p. 522. 

DCCLXXXI. A bequest “to the dlf of such an ono” 
comes into the place of a bequest to the people ol his 
bayit, none of the kindred of the mother having any interest 
therein.* . 


Annotations. 

dcelxxx. In like manner, when one has made a bequest to hia 
nasab y or hasahf it is for the benefit of his kindred who are related to 
him through his fathers, up to the most remote of them iu Islim.— 
Fatawfi. Alamgiri, vol. vi, p. 180.—13. Dig., pp. 645 & 646. 

So, also, when the bequest is to the jins, or luhmahr f of such an one, 
it is to the children of his fathers; and a bequest to the d l of such an 
one comes into the place of a bequest to the people of his bayit, none ot 
the kindred of the mother having any interest in it.— Ibid. 

dcclxxxi. If a person make a bequest “to the dl of such an one,” it 
is a bequest “ to the ahl of his house,” the term id applying to the tribe 
from which he is descended.—Hidayah, vol. iv, p. 522. 


* Fatawa Alamgiri, vol. vi, p. 180.—B. Dig., pp. 645 & 646. 
f The lexicographical meanings of the above Arabic words are as 
follow:— 

“ Nasab ,"—Genealogy (especially in the paternal line), lineage, race, 
stock, family, house. 

“ Jins ,"—A generation. 

“ Al," —Offspring, posterity, progeny, descendants, family, house, race. 

“ Basah "—A family, a tribe. 

“ Luhmah ” or “ LitImat” —Propinquity, relationship. 
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DOCLXXXII. If a woman should make abequest Lectubs 
to her jins or the people of her bayit, her own child Ji. 
would have no interest in it ; for he is of the nasal) Pn * * * § nc ^ 
of his father, and not of his mother, except when 
her husband was of her ashirah or paternal relatives.* 

DCOLXXXIIL When a man lias made a bequest to his Principle. 
three brothers, of different kinds, and has left a son, the 
legacy is lawful, and belongs to them equally, because none 
of them inherits with a son. But if there were a daughter, 
the legacy would be lawful only with regard to the half- 
brother on the father’s side and the half-brother on the 
mother’s side, but not to the full brother, because he parti¬ 
cipates in the inheritance with the daughter; while, if the 
testator has left neither son nor daughter, the whole of the 
legacy belongs to the half-brother on the father’s side, for 
he is not an heir, and is void as to the full brother and the 
half-brother by the mother, because both of them inherit 
from the testator.* 

DCCLXXXIV. If a man should make a bequest to his Principle, 
hasham, f all who. are in the family with him, or are main¬ 
tained by him, are entitled to participate, to the exclusion, 
however, of his child, parent, wife, and slave; but all of his 
Kardbat, or kindred, are included.* 

DOCLXXXV. If one should make a bequest to his kowm Principle. 
(tribe) or dtrat, it is not lawful,J unless he say, “ to the 
poor of them.” 

DCCLXXXVL A bequest to one’s hulama§ is to all principle. 
those who have associated with him for thirty years.* 

DCCLXXXVII. If a person make a bequest to the Principle. 
children ( auldd ) of the race of such an one, the males and 


* FatawA Alarngfri, vol. vi, pp. 180:& 181.—B. Dig., pp. 646 & 647. 

t “ Hasham," —Train, equipage, suite, neighbours. 

“ Hashmat” (from Uasliavi .) A woman, patronage, propinquity, affinity, 
neighbourhood. 

t Perhaps on account of their number not being ascertained, 

§ “ Kudama ” (plural of fauiMm), ancients, excellent (men). 
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female have equal right in such bequest, as the term aulad 
comprehends the whole.—Hidayah, vol. iv, p. 524. 

DCOLXXXYIII. If a person make a bequest ‘ * to the. race 
of such an one,” in that case, according to the t wo disciples, 
and also according to the first opinion of Abu Hanifah, the 
women of the said race are included, the plural term hcijii 
extending to females as well as to males.—Hid&yah, vol. iv, 
p. 523. 

Hanifah, however, afterwards retracted this opinion, and main¬ 
tained the males of the race only to be included, not the females; 
because the term Bcini applies to men literally , but to women 
only metaphorically ; aud a word must be taken in its literal, not 
its figurative, acceptation. It is otherwise where “ the race of such 
a person ” is the proper name of any particular tribe; for in that 
case the bequest includes the women also, as the term Bani, 
in such instance, comprehends the females of the tribe along with 
the males,—in the same manner as tho general expression Bam- 
Adam (the sons of Adam), —whence the bequest includes the freed- 
men, tho sworn confederates [Haltfs], the slaves, and the Mawdldt 
confederates of the tribe named.—Hidayah, vol. iv, p. 524. 

DCCLXXXIX. If a person make a bequest “ to the heirs 
of such an one,” the legacy is, in that case, divided among the 
heirs of the person named, in the mann er of inheritance^ a 
'male getting as much as two females.—Hidayah, vol. iv, 
p. 524. 

Because there is reason to imagine that the object of the testa¬ 
tor, in using the word “heirs,” was, that the same distinction might 
be observed in tho partition of the legacies as obtains in the ease 
of inheritance.—Hidayah, vol. iv, p. 524. 


Annotations. 

dcclxxxviii. If a person should bequeath a thirdof his property to the 
bani of such an one, and the person referred to was the father or ancestor 
of a kabilah, or large collection of persons like Taraim to the Bani 
Tamim, and there are auldd, or descendants, both male and female, the 
third is to he divided among them all equally, when they can be num¬ 
bered, according to all opinions ; and the division is to he in like manner 
when they are all males.—Fatawa Alaragin, vol. vi, p. 182.—B. Dig., 
p. 647. 

dcclxxxix. When there is a bequest to the heirs of such an one, it 
is to them in the proportion of a double share to males over females.— 
iZuU—B. Dig., p. 648, 
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DCCXC. When one has made a bequest “to the lama* 
daughters of such an. one/’ and he has sons and daughters, _ 
the legacy is to the latter exclusively; and if he have sons Princi h 
and daughters of other sons, it is to these daughters only; 
but if there be only daughter’s daughters, they are not 
included in the legacy, unless there is anything to indicate 
that the testator intended it for them, when they would be 
included * 

If one should say, “ I have bequeathed a third of my property illustration, 
to the bant of such ail one, and they are five when they are only 
three or two, these take the whole legacy. But if he should say 
“ to the two sons of such an one/’ when there is only one, he lias 
but a half of the legacy. While if he name them, saying, “ to the 
two sons of such an one, Zayid and Umar” when tkero is only 
one son, he takes the whole. If the words are, “ to the bam of 
such an one, and they aro three, a third of my property,” when 
there are five, the legacy is to three of them, and the choice is 
with the heirs; and if another be joined with them in the bequest, 
he has a fourth of the third. If he should say, “ I have bequeathed 
a third of my property to the bani of such an one, and they are 
five, and to such an one a third of my property/’ when there are 
only three sons of the first, the other is their partner for a fourth.* 

DCCXCL When a bequest is “ to tho fathers of so Principle. 
and so, and the fathers of so and so,” and the persons 
indicated have fathers and mothers, they are all included 
in the legacy; but if there are no fatheis nor mothers, and 
only grandfathers and grandmothers, these have no interest 
in the legacy.* 

DCCXCII. If a person make a bequest “to the 
orphans, the blind, lame, or the widows” of the race of such 
an one, and the individuals of the race named can be enu¬ 
merated, the bequest includes them indiscriminately, whether 
rich or poor, males or females.—Hidayah, vol. iv, p. 522. 

For tho execution of the bequest is practicable in this instance, 
because of the ascertainment of the legatees. — Ibid, p. 523. 

DCOXCIII. But if the individuals of the race named be Princ i p u. 
incapable of enumeration, the 'poor only are in that case 
included in the bequest, not the rich. 

For, it (the bequest) is of a pious nature, and the object of it 
(namely, the good will of God) is best attainable by removing the 


Fatawa Alamgiri, vol, vi, p. 182.-— B, Dig., p. 618. 
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wants of the poor. Besides, as the very descriptions used indicate 
a degree of want and distress in the legatee, it is therefore pro¬ 
per to admit this to have been the testator’s meaning. It is 
otherwise where a person makes a bequest 11 to the youths (or the 
virgins) of a particular race/' who are innumerable ; for in such 
case the bequest is void, because, as the description used does 
not indicato want, the words of the testator cannot be construed 
to apply to the poor: neither can the bequest possibly hold 
valid in favor of all the individuals of the class named, since, 
as they are not to be enumerated, it is impracticable to define 
them, and a bequest to unknown legatees is null, for bequest 
is an act of endowment, and it is impossible to endow persons 
unknown.—Hidayah, vol. iv, p. 5,23. 

Muhammad has said that when a bequest is made to the orphans 
of the haul of such an one, and they can be numbered, and is to 
be expended on all in the same way as if it were on the orphans 
of this street, or of this mansion, rich and poor participating alike ; 
but if they cannot be numbered, the legacy is to be expended 
on the poor among them.* 

DCCXCIV. If a person make a bequest in favor of his 
as-har * all the relations of his wife within the prohibited 
degrees (such as her father, brother, and so forth) are therein 
included; and likewise, all the relations of his father’s wife 
(his step-mother), and of his son’s wife (his daughter-in-law) 
within the prohibited degrees, as these all stand in the rela¬ 
tion of as-hdr to the testator (<x),—Hkliyah, vol. iv, p. 518. 


Annotations. 

deexeiv. When a man has made a bequest to his as-hdr, it is for 
every one within the prohibited degrees to his wife, or to his father’s 
wife, and the wife of every one within the prohibited degrees to himself, 
for all these come within the meaning of the term ; and every one is 
comprehended who is sahar (singular of as-hdr) to the testator at the 
time of his death, by being so connected with a woman who is then 
actually Lis wife, or in her iddat , for a revocable divorce ; but if the 
iddat. be for one that is absolute, or for three repudiations, the person 
connected with her has no right.—Fatawa Alamgiri, vol. vi, p. 186.— 
B. Dig., p. 650. 


* As-hdr' is the plural of 14 sa,hr ” (pronounced in Arabia as l< dahr ”) 
which is a general term for all relations by marriage. 
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(a.) This explanation, of As-hdr has been followed by Muhcwi- Lectvhk 
mad Aba Ubaydah. It ia to be observed that all the kindred of 
the wife within the prohibited degrees are included in the bequest, 
notwithstanding she were, at the time of the death of the testator, 
in her iddat from a reversible divorce. But if the divorce waa 
irreversible, her relations aro not to be included, as the existence 
of that degree of relation, entitled As-hdr, depends on the actual 
existence of the marriage at the time of tho testator s death ^ and 
by an irreversible divorce marriage is utterly annulled. Hidayah, 
vol. iv, p. 518. 

DCCXCV. When a man has made a bequest to Ins Principle, 
akhtan (plural of khatem ), it belongs to the husbands of his 
female relatives within the prohibited degrees, such as the 
husbands of his daughters, sisters, paternal and maternal 
aunts, for all come within the meaning of the term.* 

DCCXCVI. A bequest to the husbands of one’s Principle. 
daughters includes the husband of every daughter that is a 
wife at the time of the testator’s death, or a mutciddci for 
a revocable divorce, but not one who has been divorced 
absolutely.* 

DCCXCJVIL If a person make a bequest in favor of his Principle, 
neighbour, this according to Hanifah, is a bequest to the 
person who is immediately adjoining to that of the testator. 

—Hidayah, vol. iv, p. 517. 

The two disciples, on the contrary, maintain that' it compre¬ 
hends all the inhabitants of the vicinity, who belong to the same 
mosque, without any regard to the immediate adjunction of the 
houses ; since, according to tho common acceptation ol the word. 


Annotations. 

dccxcv. If a man make a bequest in favor of his hhatn, it is n 
bequest to the husbands of his female relations within the prohibited 
degrees, aud in it are likewise included all the relations of these husbands 
within the prohibited degrees ; these also falling under the description of 
khatn. (Some Commentators remark, that this explanation is agreeable to 
the ancient custom; but that in the present times hhatn comprehends 
only the husbands, as above.) It is also to be observed that in this respect 
freemen and slaves and the near and the distant relations are all upon 
a footing, because the term hhatn comprehends the whole of these.— 
Hidayah, vol. iv, p. 519. 




F&t&wft Alamgfri, vol. vi, p. 184—B. Dig., rP- ^ & 66( >, 
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they all fall equally under the description of neighbours. The 
arguments adduced by Hanifah in support of his opinion upon this 
point are two-fold. First , the person whose house adjoins to that 
of the testator is in reality the neighbour. Secondly , the modes 
and descriptions ofneighbowrhood arc many; and as it would ha 
impracticable to carry the will into execution with respect to the 
whole } it is therefore necessary to restrict it to him whose title, 
from the circumstance of adjunction, is the most perfect and 
indisputable. It is to be observed that the learned in the law are 
of opinion that every person may be included under this descrip¬ 
tion of neighbour, whether the proprietor of a house or uot, or, 
whether a man or a woman, a MnscUman or a Zimmi, the term 
neighbour being equally applicable to all these. Hanifah also 
hoids that, an absolute slave, possessed of a house in the neigh¬ 
bourhood, is entitled to the benefit of the will. The two disciples 
hold a different opinion; because, in such case, the benefit of the 
will would ultimately revert to the master of the slave, who is 
not supposed to be a neighbour. The argument of Hanifah is, 
that the term neighbour applies indiscriminately to all.—Hid&yah, 
vol. iv, pp. 517 & 518. 

When a person bequeaths a third of his property to his neigh¬ 
bours, some say, that if they can be numbered, the third is to be 
divided among them all, rich and poor. And it is to be divided 
in liko manner if he should say to the people of the masjid («). 
Others, however, have said that the matter should be left to the 
discretion of the judge, and the fatwd is to that effect; though 
Muhammad’s rule is easier.—Fatawa Alamglri, vol. vi, p. 184.— 
B. Dig., p. 640. 

(a.) The definition, or meaning of (the expression), “ cannot 
be numbered,” according to Abb. Yusuf, is when the persons can¬ 
not be computed without the aid of a written account; but, 
according to Muhammad, it is wlieu they arc more than a 
hundred.— Ibid. —B. Dig., p. 649. 

If the neighbours cannot be numbered, the legacy is void, and 
so also when the legacy is to the people of the masjid or of the 
sign or prison, and they cannot he numbered.—Fatawa Alamglri, 
vol vi, p. 184.— Ibid. 

DCCXCYIII. A bequest to the blind, or infirm, or debtors, 
travellers, prisoners, warriors, or drdmil ( b ), if they can be 
numbered, is for the rich and poor of them, and if they can¬ 
not be numbered, for their poor* 


* Fatdwa Alamglri, vol. vi, pp. 154 &. 167.—B. Dig., pp. 050 & 661. 
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If one should make a bequest to the drdmil (a) of the haul 
of such an one, it is lawful, whether they can be numbered or not, 
and is to be expended on as many of them as possible, down 
to two, according to Muhammad, or even one, according to the 
other two.* 



(6.) “ Ardmil" is plural of armalat, which signifies an adult 

female who has had connection, but has no husband. Shdb and 
Fata are persons between twenty-five and thirty or forty years of 
age, unless whiteness ( of the hair) predominates sooner. JCuhl is 
a person from thirty or forty years of age to sixty, unless whiteness 
predominates sooner Shaikh is a person above fifty; and Ghuldm, 
a youth under fifteen years of ^ge, unless he arrives sooner at 
puberty. Akab is ono who succeeds his father after his death ; 
and so also as to wardsat * 

DOCXCIX. A bequest to the poor sayyicls or descendants Principle. 
of the Prophet would be lawful (o). According to this, a 
legacy to lawyers or to students of learning would not be 
lawful, but to their poor would be so; and by analogy 
a legacy to the students of a particular place or particular 
kind of knowledge would also be lawful.* 

(c.) The lawyer Abtf Jaafar, being asked as to’a bequest to 
the auldd of the Prophet, is reported to have answered, that it 
was for the auldd of Hasan and Husain, and none other. And 
when one made a bequest to Alyites (descendants of AH), the 
same Abu Jaafar is reported to have said that it was not lawful, 
because they cannot be numbered, and there is nothing in the 
term that has reference to the poor or necessitous. But a bequest 
to the poor of them would be lawful.*' 


DCCC. A bequest to the ahl-ul-ilm, or learned, of such Principle. 
a city, includes lawyers and tradition is ts, but not those who 
discourse with wisdom.* 


But do rhetoricians (mutahullimdn) participate? There is no 
express dictum in the books on this subject ; but it has been said 
by Abu. Kasim, that books on rhetoric are not accounted books of 
knowledge; aud, therefore, by analogy, rhetoricians should not be 
included. It is reported, as from Muhammad, that when a man 
has made a bequest to “ such an one and to the Bani Tamim,” 
the whole belongs to such an one, and there is nothing for the 
Bam Tamimfor it is as if he had said “ to such an one and 


* Ffttawa Alamgiri, vol. vi, pp. 154 & 157.—B. Dig., pp. 619—651. 
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the dead/ 5 since they cannot be numbered ; and the legacy to 
them is void. If the legacy were, “ A third of my property to 
such an one, and to a man of the Musal.m^^ns, ,, such an one would 
have a half of it and nothing more. In like manner, if he were to 
say, u A third of my property to such an one and to ten Musal- 
mdns,” such an one would have one part out of eleven, and theie 
would be nothing for Musalmans.—Fat&wd Alamgiri, vol. vi, 
p. 187.—B. Big., p. 651. 

Of Bequests for Pious Purposes. 

DCCCI. If a person make several bequests, for 
the performance of sundry religious duties, such as 
pilgrimage, pr/iyers, and so fortbr, it is requisite to 
execute first such as are absolutely incumbent and 
ordained ; and this, 'whether the testator have 
mentioned them first or not; for the discharge ot the 
ordained duties is of more importance than that oi 
acts which are merely voluntary ; and the law 
therefore supposes that the object of the testator was 
to begin with the performance of them.* 

But if the several duties, the objects of the will, he all of the 
same importance, and of similar force, and the third of the estate 
suffice not for the discharge of the whole, they must in that case 
bo executed agreeably to the order in which they have been 
specified by the testator, as it may be inferred that these to which 
he gave the precedence were, in his opinion, the most urgent. 
Hence,— 

DOCCII. In the execution of all pious wills, where the 
objects of them are not incumbent duties,f it is requisite to 
follow the arrangement of the testator.—Hidayah, vol. iv, 
p. 515. 

Since it may be inferred that he considered those first men¬ 
tioned as the most urgent. Lawyers, moreover, have remarked 
that if a person make several bequests, some for the performance 
of religions duties immediately enjoined by God, and others for 
benevolent purposes amongst mankind, in that case a third of his 
property must be set aside for the execution of them ; and what¬ 
ever may be the share appropriated for the performance of the 


♦ Hid&yah, vol. iv, p. oi l. 

■j. Such as the erection of a mosque, of a receptacle for travellers, or of 
bridge.—Hamilton’s Hidayah, vol. iv. p. 515- 
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duties belonging to God, it must be applied agreeably to the order Lkoturb 

of arrangement, as already explained. It is to be observed, also, JL 
that every different duty is to be considered in the nature of a 
distinct legacy, for the object of each being the attainment of 
the good will of the Almighty, evei-y several duty has an object in 
itself, and each is therefore to be considered in the nature of a 
legacy left to a different person.—Hidliyah, vol. iv, p. 514. 


DCCCIII. When the legacies are partly to Almighty Principle. 
God, and partly to mankind, as for instance, to a class of 
persons, the portion of the latter is to be taken out of the 
third, to be di vided among them without preference of any 
over the others.* 


DCCCIV . When the legacies have been added up, and Principle. 
a third of the estate is sufficient to meet them all, they are 
all to be paid out of it, whether they be bequests to 
Almighty God (d) or to mankind (e). 

(d.) By bequests to Almighty God are to be understood 
“ bequests of approach,” or which are the means of drawing nigh 
to him, such as the prescribed kajj or pilgrimage to Mecca, the 
zaJetit, or poor’s rate, fasting, prayers, expiations," the erection of 
masjids, and the like.* 

(e.) By bequests to mankind are to be understood such as 
bequests “to Zayid, Bakr, and KMlid.”* 

DCCGW. All the legacies are to be paid in like man- Principle. 
ner, when, though the third of the estate is insufficient to 
meet them, they are allowed by the heirs.* 

If the third of the estate be insufficient to meet ail the legacies, Illustration, 
and they are not allowed by the heirs, then it is to bo considered 
whether they are all far&yiz ,—that is, actually prescribed or 
appointed duties ; or todyibdt ,—that is, things which, though not 
actually prescribed, are yet, in themselves, necessary and proper ; 
or nawdfd , which are voluntarily assumed obligations ; or whether 
they are partly of one kind and partly of another.* 

DCCCVI. When they are all equally prescribed or Principle. 
appointed duties, a beginning is to be made with that 


Fatal wa Alamgirf, vol. vi, pp. 177 k 178.—B. Dig., pp. 642 k 643. 
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which the testator began with. When they are not so, the 
fardyiz is to begin, then the ivdjibat, and then the nawajiL 

DCCCVII. With regard to the portion of Almighty God, 
it is to be applied first to fardyiz, next to wdjibdt, and then 
to nawafil.* 

DCCCYIII. When the bequest is for hajj and zakdt, a 
commencement is to be made with the former, though it 
were verbally last.* - 


Usufructuary Wills. 

DCCCIX. The bequest of the service of a slave, 
or the occupation of a mansion, or the produce 
(ghallat) of both, or of lands and gardens, is lawful. 
And it is valid for a limited time or for evei. 


For, as the profits of a thing may be transferred by a person 
during his lifetime, with or without a consideration, so they may, 
ialike manner, be transferred after his death; the thing itself 
being, in a manner, detained in his ownership, that the legatee may 
enioy its profits, in the same way, as a person m whose favor a 
vjakf, or appropriation, has been made, enjoys its profits, by virtue 
of the ownership of the proprietor.-)-—I atawa Akungin, vol. vi, 
p. 188.—B. Dig.; p. 652. 

If a person bequeath the sendee of his slave, or the use of his 
house, cither for a definite or indefinite period, such bequest is 
valid ; because as an endowment with usufruct, either gratuitous 
or for an equivalent, is valid during life, it is consequently so 
after death ; and also because men have occasion to make 
bequests of this nature us well as bequests of actual property. So,. 


* Fat&wd, Alamgiri, vol. vi, pp. 177 & 178.—B. Dig., pp. 642 & 643. 

+ This being so, we may say that when the service ol » slave has boon 
hJmeathed for a limited time, as, for instance, for a year, the bequestmay 
either be for a particular year, as when one says, ! ‘ I have bequeathed for 
the -year 4G0 ( H.),” or without any specification of a particular year, as 

whence does not say, “ for such a year/’ and in each case the slave may 
or may not fall within a third of the property. When the bequest is _ for 
,, r,articular year, which is past at the tune of the testatoi s death, it a* 
voir If a part only of tire year has expired, or if it has not commenced, 
at the time of the testator’s death, and the slave comes within the third of 
his SonStv or the heirs allow the legacy, the slave is to be delivered to 
the«a'vo him during the remainder, or the whole of the jol¬ 
lied year, as the case may be.—Fatawa Alamgiri, vol. vi, p. 168. B. Dig., 
pp. 642 & 643. 
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likewise, 

of his house, for a definite or indefinite term, it is van 
flame reason. In both cases, moreover, it is necessary to consign 
over the house or the slave to the legatee, provided they do not 
exceed the third of the property, in order that he may enjoy the 
wages or service of the slave or the rent or use of the house 
during the term prescribed, and afterwards restore it to the 
heirs,—Hidayah, vol, iv, p. 527. So,— 
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DCCCX. If the property of the testator con- Principle 
sist of tilings, the use of the produce of which lias 
been bequeathed, in that case, the legatee is en¬ 
titled to enjoyment or appropriation only of one- 
third, and the heir of the testator to two-thirds of 
the same. 


If the whole property of the testator consist of a slave or a Illustration, 
house, in that case, the slave is to be possessed one day by the 
legatee, and two by the heirs, alternately ; but the house, on the 
contrary, is to be" portioned into three equal parts, of which one 
is given to the legatee, and two to the heirs,—-the legatee being 
entitled to one-third of the estate, and the heirs to two-thirds. 

The reason of the distinction here made between a house and a 
slave is, that a slave is incapable of being divided, and therefore 
an alternate use of him is established from necessity ; whereas a 
house, on the contrary, is capable of division, and as division is 
the most fair and equitable mode (since retaliation necessarily 
induces a preference of one over the other in point of time), it ought 
to be adopted where it is practicable. Still, however, if the par¬ 
ties agree to enjoy the house by turns, it is lawful, as the right 
rests entirely with them; but division is the most equitable 
mode.—Hidayah, vol. iv, pp. 527 & 528. 

DCCCXI. If the legatee die before the expiration of Prindpte. 
the limited term of the usufruct, the article bequeathed 
in usufruct immediately reverts to the heirs of the testator, 
the bequest being rendered void by the legatee’s death. 

For the bequest was made with a view that the legatee might Reason, 
derive a benefit from the testator’s property; but if the article 
were to devolve to the legatee’s heirs, it induces the consequence 
of their being entitled to the use of the testator’s property without 
his consent, which is contrary to law.—JTid&yah, vol. iv, p. 5 l8. 

DCCCXTI. If the legatee die during the testa- principle . 
tor’s lifetime, the bequest is void; because the 
acceptance of it is suspended upon the death of the 
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testutor, as has been already explained.—Hkhiyali, 
vol. iv, p. 528. 

DCCCXIII. A bequest of the produce- of an article does 
not entitle the legatee to the personal use of that article, 
nor does a bequest of the use entitle him to let it out on 
hire. 

If a person bequeath the produce of his house or of his slave to 
Zayid, iu that case some are of opinion that it is lawful for Zayid 
to reside in the said houso himself, or to use the slave for his own 
service, because an equivalent for the use is in fact the same as 
the use itself, so far as relates to the accomplishment of the 
testator’s object. The more approved opinion, however, is, that it 
is not lawful; for a bequest of produce is a bequest of money, as • 
it is that which constitutes produce ; whereas residence or service 
is an enjoyment of the use; and the effect of these is different 
with respect to the heirs ; for if any just debt should afterwards 
appear against the testator, it might be repaid by means of a 
restitution of the rent by tho legatee, which could not be done 
in case of his having had the actual use.—Hiclayah, vol. iv, 
pp. 528 & 529. 

It is not lawful for the usufructuary legatee of a slave or of a 
house to let them out for hire.— Ibid, p. 529. 

DCCCXIV. A bequest of a year’s product, if the 
.article exceed a third of the estate, does not entitle 
the legatee to a consignment of it. 

If a person leave one year's product of his slave, or house, to 
another, and he have no other property, except such house or 
slave, the legatee in that case receives one-third of a year’s pro¬ 
duct, ; because product, as being property, is capable of division. 

If, therefore, the legatee require the heirs to make a division of 
the house, in ordor that he may himself collect tho product from 
his own share (being a third), it would not be admitted. Abu 
Yusuf, indeed, according 1o one report, holds a contrary opinion ; 
for lie argues that the legatee is a partner with the heirs ; and a 
partner has a right to demand a division of the common property. 

In answer to this, however, it may be observed that this right 
amongst co-partners arises from their having a property in the 
article itself; whereas the legatee, in the present instance, has 
a property only in the product of the article, and consequently is 
not entitled to demand a division.—Hidayah, vol. iv, p. 531. 

DCCCXV. A bequest of produce includes 
the existing and future produce; but a bequest of 
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fruit includes only the existing fruit, unless the LEC 1 T r URB 
bequest is for ever. — 

When a man has bequeathed the produce of his garden, the Illustrations, 
legatee is entitled to the existing and future produce. But when 
the bequest is of the fruit of his garden, it may be in two ways. 

He may either have said, <c for ever, ” or he may not have so said, 
and in this last case there may or may not he fruit in existence 
at the time of his death. When there is fruit in the garden 
on the day of the testator's death, the legatee is entitled to it out 
of the third of his estate, but he is not entitled to the fruit that 
may be thereafter up to the time of his own death. When, again, 
there is no fruit in the garden on the day of the testator's death, 
the beques tough t by analogy to be void, but, on a favorable con¬ 
struction, it is not void, and takes effect on any fruit that there 
may be subsequent to the death of the testator and up to that of 
the legatee. All this, when it has not been expressly said that 
the legacy is for ever; but when the testator has said, “ I have 
bequeathed to thee the fruit of my garden for ever,” the legatee 
is entitled to the existing fruit and to all that there may be there¬ 
after. —Fat&wd Alamgirl, vol. vi, p. 189.—B. Dig., pp. 654 & 655. 

If a person bequeath to any one “ the fruit of his garden,” in 
that case the legatee gets the fruit actually in being at the time 
of the testator's death, not what may be produced afterwards. 

If, however, the testator say, “ I bequeath the fruit of my garden 
perpetually to such an one,” the legatee is in that case entitled to 
the fruit then existing, as well as to whatever may afterwards 
grow there during his lifo. But if, on the other hand, the testator 
bequeath, the produce of his garden (not the fruit), the legatee 
is then entitled to the present produce and to whatever may he 
collected from it until his death, although the word perpetual 
should not have been expressed; for as the word fruit, in its com¬ 
mon acceptation, means a thing actually in being, it cannot there¬ 
fore be applied to what is not in being, unless bv an express pro¬ 
vision for that purpose;—whereas produce, in the common 
acceptation of the term, comprehends not only what at present 
exists, but also what may hereafter exist in succession; and 
therefore its including what may appear after the testator s 
decease does not depend upon the mention of any particular 
sion or term.—Hkl&yah, vol. iv, p. 533. 

When one has bequeathed the produce of his mansion or slave, 
and the legatee wishes to occupy the mansion himself, or make use 
of the sendee of the slave, can he la wfully do so '1 There is nothing 
on the subject in the Ascd; and u our” Shaikhs differ, but Abu Bakr 
has said that he cannot; and this is valid. If the bequest bo of 
the occupancy of a mansion, and there is no property besides, the 
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legatee may occupy a third of the mansiou, and the heirs have no 
right to sell the two-thirds of the mansion in their possession. 
Neither has a legatee of occupancy a right to let the mansion or 
slave to hire, according to “ us,” nor to remove the slave from 
Kufa, for instance, unless the legatee and his people are in another 
place, when the slave may be' taken there for the purpose of 
serving them.—Fat&wa AlamgM, vol. vi, p. 189.—B. Dig., p. 654. 

DCCCXVL A bequest of produce is cancelled 
by the legatee’s purchasing the property itself. 

When a man has bequeathed to another the produce of his 
garden, the legatee may purchase the garden from the heirs of the 
testator, but that cancels the legacy. In like manner, if they 
satisfy him with some thing else, he may surrender his third of the 
produce, and release them from it. So, also, the occupancy of a 
house, or the service of a slave, may be lawfully compounded for, 
though a sale of these rights is not lawful.—Fat&wa Alaingirf, 
vol. vi, p. 190.—B. Dig., p. 656. 

DCCCXYII. A bequest of the produce of a man¬ 
sion to the poor generally is lawful; but a bequest 
of the occupancy of a mansion, to the poor is not 
lawful, unless the persons are known.— Ibid. 

Muhahat. 

DCCCXVIII. A will by a way of muhahat (a) on 
a death-bed, is the same in effect as a bequest of 
property, and is therefore executed to any amount 
not exceeding a third of the testator’s estate.^ 

(a.) “ Muhahat ” literally signifies a “gift” the language 

of the law it, means a gift interwoven in some contract or deed,— 
as if a person should sell a part of his property to another at an 
inferior value.* 

If a persou, having two slaves, one estimated at thirty dirms, 
and the other at sixty, should on his death-bed will, that the slave 
worth thirty dirms bo sold to Zayid for ten, and that the other 
worth sixty, be sold to Umar for twenty,—in that case Zayid 
obtains a muhabdt of twenty dirms, and Umar a muhabdt of forty 
dirms ; and this is wliat is denominated a will by muhabdt. But 
if the testator should not be possessed of any other property than 
these two slaves, and the heirs refuse to ratify the will, in that 


Biddy all, vol. iv. p. -183. 





81 

case the muhabdt is executed only in the proportion of a third. 
Now the whole of the property is ninety dirms , that being the 
aggregate value of the two slaves : one-thircl of that, therefore, 
(being thirty dirms) is divided into three shares, two of which are 
given in muhabdt to Umar , and one to Zayid; that is, the slave 
worth sixty dirms is sold to Umar for forty, and the other, worth 
thirty, to Zayid, for twenty.—Hidayah, vol. iv, p. 483. 

When a man has made a muhabdt and emancipated a slave, and 
the third of his estate is not sufficient for both, the muhabdt is to 
be preferred according to Abu Hanifall; but if he emancipates 
ffiist and then makes a muhabdt , both are on an equal footing. 
According to the two disciples, preference is to be given iu both 
oases tor the emancipation. When a sick man has sold for fifty 
what is wOrth a hundred, or has bought for a hundred what is 
worth fifty, vb© excess above the proper price in the case of the 
purchase, and t'Lo deficiency in the case of sale, is a muhabdt. 
Emancipation and in v,Uabdt in a last illness are both entitled to 
preference over all othc** legacies, because they cannot be revoked 
by the testator, the former being like tadbir, and the latter a 
contract; while all other legacies may be revoked by him at any 
time.—Fatuwa Alamgiri, vol. vi, x n. j(38.—B. Dig., p. 641. 

Revocation of Requests. 

DCCCXIX. Bequests may he revoked expressly 
by words of mouth, by implication or deed (a), or 
by words and deed. 

Annotations. 

dceexix. Bequests are of four kinds. Tho first admits of beiW can¬ 
celled both by word and deed; the second by word only; the thira• by 
deed only; and the fourth neither by word nor by deed. The first are 
specific legacies, which may be cancelled by word, as by the testator’s 
saying, “ I have cancelled the bequest,” and by deed, as by his selling 
the specific thing bequeathed, or emancipating him when a slave, or 
otherwise parting with his property in the subject of bequest in such a 
manner that the parting cannot be cancelled or reversed* as, for instance, 
by tadbir. The second kind of bequest, which can be cancelled by 
word only, and not by deed, is a bequest of a third or a fourth of the 
testator’s property, which may be cancelled by express words ; but 
though the testator should part with his property in the share indicated, 
the legacy would not be revoked, but take effect as to another third. 
The third kind, which admits of revocation by deed only, and not by 
word, is restricted tadbir , which, if revoked by deed, as by selling the 
slave, the revocation is valid, but cannot be validly revoked by words.— 
Fatawa Alnmgfrf, vol. vi, p. 143.—B. Dig., p. 619. 
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(a.) A testator may revoke liis bequest, and the revocation 
may be either express, as when he says “ I have revoked,” or the 
like, or implied, as when he docs some act from which it may 
be inferred.—Fatawa Alamgfri, vol. vi, p. 143.—B. Dig., p. dl8. 

If a man should bequeath a piece of cloth, and afterwards cut 
i t up and sew it; or cotton, and afterwards spin it into thread, or 
thread and weave it; or iron, aud afterwards manufacture it into 
a vessel,—in all these cases there is a revocation of the bequest.— 
Ibid. 

Upon the testator either expressly rescinding his boquest fa* 
if he wero to say “I retract what I had bequeathed”), or per¬ 
forming any act which argues his having rescinded it, retraction is 
established. It is established, in the former instance, evidently ; 
and so likewise in the latter ; for as acts are demom^ativc ot the 
inclination as much as express words, they are e nsequentiy equi¬ 
valent thereto. It is to be observed, that if t 1 te testator perform, 
upon the article he had bequeathed, any act which, when per¬ 
formed on the property of another, is tM cause of terminating the 
right of the proprietor (such as th" slaughter of a goat, or the 
fleecing, roasting, or boiling of it, "he fabric alien of a vessel from 
a piece of copper, the grinding wheat into flour, or the fabrication 
cf a sword from iron),—such act is a retraction of the bequest. It, 
also, he perform upon it rJnj act creating an addition to the legacy, 
and this addition be .*o connected that the legacy cannot he sepa¬ 
rately delivered (as ’Where a person bequeaths the flour ot wheat, 
and afterwards mix es it with oil-or a piece ot ground, and after- 
™nrda prficts a bidding on it,—or undrest, cotton, and afterwards 

dresses it,_w a piece of cloth, and afterwards lines or covers a 

oown with it),—such act is a retraction of the bequest. It is 
otherwise with respect to plastering the wall of a bequeathed 
‘house, or undermining the foundation of it j for these acts do not 
indicate a retraction of the bequest, as they affect the legacy in its 
dependencies only.— Hid Ay ah, vol. iv, pp. 478 & 479. 

Every act or deed which occasions an extinction of the property 
of the testator is a retraction from his bequest (as where, for 
instance, a testator sells the articlo he had bequeathed, and after¬ 
wards purchases it—or gives it to some person, and afterwards 
retracts the gift)—and consequently the legacy docs not go to 
the legatee after his [the testator's] decease, because a will can 
hold good only with respect to the testator’s property; and there¬ 
fore, upon his property being extinguished, the bequest becomes 
null of course.—Hidayah, vol. iv, p. 479. 

DCCCXX. A bequest to one person is annulled by a 
subsequent bequest of the samo article to another, unless 
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that other be not then alive; or by the second legatee being Lkctcke 

made a partner with the first, according to the words Hi 
employed. 

If one should say “The slave whom 1 have bequeathed to such Illustrations, 
an one is to such an one/' that would be a revocation; for the 
assertion excludes the idea of partnership. It is otherwise when 
a man has bequeathed to one person what he had already 
bequeathed to another; for the subject of a bequest is susceptible 
of partnership, and the expression (that is, the word “bequeath 7 ’) 
will bear that construction. And, in like manner, if the testator 
should say “The slave whom I have bequeathed is to such an one 
my heir/ 7 that would be a revocation of the first bequest, for the 
same reason, and be a bequest to the heir, which the other heirs 
may allow or reject as they please. But if the second person 
were dead at the time of tho testator’s speaking) the first bequest 
would remain as before, by roason of the second being void ; 
while, if the second person were living at the time that the testa¬ 
tor spoke, and should subsequently die before him, both legacies 
would be void, and the subject of them revert to the heirs of the 
testator.—*Fat&w& Alamgiri, vol. vi, p. 144. — 13. Dig., p. 620. 

If a person say “ I will that a particular slave, which I formerly 
bequeathed to Zayid , be given as a legacy to Amroo ,” in that case 
a retraction from the first will is established, as the tenor of his 
speech evidently shows that it was not his intention they should 
both partake of the legacy. It is otherwise where a person first 
leaves a particular article to one man, and then loaves the same 
thing to another;—as if he should say “ I will that this thing be 
given to Zayid” and afterwards makes a bequest of the same thing 
in favor of Amroo, for in that case a retraction of the first will 
does not take place, the subject being capable of division, and 
the separate sentences bearing that construction.—Hidayah, 
vol. iv, p. 481. 

If a person say “ The slave which I formerly left to Zayid I 
now bequeath to Amroo , and at that time Amroo be not alive, the 
first will, in favor of Zayid, holds good, for that was annulled 
only on account of the legacy having been completely devised to 
Amroo, and upon this no longer remaining in force, because of 
Amroo's death, the first will reverts. If, on the contrary, Amroo 
be alive at the time of the bequest in his favor, and afterwards 
die before the testator, the legacy [the slave] in that case passes 
to the heirs, both bequests being void,—the first, because of tho 
retraction, and the last, because of tho death of tho legatee pre¬ 
vious to that of the testator. — Hid&yah, vol. iv, p. 481. 

If a person should say “ The slave whom f bequeathed to such 
an one, I have also bequeathed to such another,” the slave would 
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belong to both parties in halves. So also if he should say I 
have bequeathed half of him to such an. one/’ the slave would bo 
between them both. And if he should bequeath a third of him 
to such an one, and then say, {< Tlio third which I bequeathed to 
such an one, I have also bequeathed half of it to such another, 
or say “ Then, I have bequeathed half of it to such an one/' 
the third would be between them in halves. But if he should 
say 1* The third which I have bequeathed to such au ono I have 
also bequeathed a half of it to such another/’ tho first legatee 
would have only a third of the third- And if one bequeathed 
something, q^nd then say “ What I bequeathed to such an one 
I have bequeathed half of it to such another, it will be between 
both/’ that would be a revocation as to half,—Fatawa Alamgin, 
voL vi, -p.14r4.-B. Dig., pp. 620 & 621. 


DCCCXXI. The testator’s denying his bequest is not, 
however, a retraction of it; nor his declaring it unlawful or 
usurious. 


If a testator deny his bequest, and the legatee produce wit¬ 
nesses to prove it, there is iu that case a difference of opinion 
among our doctors ; for, according to Muhammad this is not a 
retraction; whereas Abu Yusuf maintains that it is so, because 
retraction signifies the testator’s negativing his bequest at the present 
time ; and as the denial is a negative applying both to the present 
and to the past, it therefore amounts to a retraction a fortiori. 
The argument of Muhammad is, that tho denial of a bequest sig¬ 
nifies the putting a negative upon it with respect to the past, 
of which its being negatived with respect to tho present is a conse¬ 
quence ; and upon the bequest being proved, by witnesses, to 
exist at present, the denial is of no effect. Another argument is, 
that as a retraction implies the former existence of a will, and 
the present annihilation of it, and denial (on the other hand) 
disavows both the former and the present existence of it, there is 
therefore an evident difference between a retraction and a denial; 
whence the latter ought not to be considered in the light of the 
former; and, accordingly, denial not being a retraction, if a 
husband deny his marriage, and the wife bring witnesses to prove 
it, still a separation does not take place between them.—Hkhlyah, 
vol. iv, pp. 479 & 480. 

DCCCXXII If a testator should desire that the execu¬ 
tion of his will be suspended for some time after his death, 
this is not a retraction. If, on the contrary, be say, “ I 
depart from my will,” be is then held to have retracted it.— 
Hid&yah, vol. iv, p. 480. 
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DCCCXXIIL The bequest of another’s property 
may be revoked at any time before its actual deli¬ 
very to the legatee. 
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When a person has bequeathed a thousand' dmns, or a slave, Illustration, 
or a g&rmeut, belonging to another, and he allows the gift before 
or after the death of the testator, he may revoke it at any time 
up to actual delivery to the legatee. But when he has made 
delivery, the legacy is lawful. For the legacy of another’s property 
is like the gift of it, and is not valid without delivery and taking 
possession.—Fatawa Alamgiri, vol. vi, p. 144.—B. Dig., p. 621. 


Acknoivledgment of Debts. 

DCCCXXIV. It is to be observed, as a general Principle. 
rule, that where a person performs, with his property, 
any gratuitous deed of immediate operation (that is 
not restricted to his* death), if he be in health at the 
time, such deed is valid to the extent of all his 
property, or, if lie be sick,* it takes effect to the 
extent of one-third of his property; and where 
a person performs such deed, with his property, 
restricted to the circumstance of his decease, it 
takes effect to the extent of a third of his property, 
whether, at the time, he be sick or in health.— 
Hidayah, vol. iv, p. 503. 

Oil the contrary,— 

DCCCXXV. If a person make an acknow- Principle. 
ledgment of debt, such acknowledgment is of effect 
to the whole extent of his property, notwithstanding 
it be made during sickness, as this is not a gratuitous 
deed.— Ibid. But,— 

DCCCXXVI. If a person in his death-illness (a) say to bis Principle. 
heirs “ I am indebted to Zayid, and you must credit what he 
says,” in that case the claim of Zayid to any amount not 


* Arab. “ MaHz." This term literally means sick. In the language of 
the law, however, it is used to signify a dying person, or a person sick of 
a mortal disease. 
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exceeding a third of the estate must be admitted, although 
the heirs should falsity it *—Hidayah, vol. iv, p. 494. 

(a.) Paralytic, gouty, or consumptive persons, where their 
disorder has continued for a length of time; and they are in no 
immediate danger of death, do not fall under tlio description of 
sick [Marfa] ; whence deeds of gift, executed by such, take effect 
to the extent of their whole property; because, when a long time 
has elapsed, the patient has become familiarized to his disease, 
which is not then accounted as sickness. (The length of time 
requisite, by its lapse, to do away the idea of sickness in those wises 
is determined at one year ; and if after that time the invalid 
should become bed-ridden, ho is then accounted as one recently 
sick.)f If, therefore, any of the sick persons thus described make 
a gift in the beginning of their illness, or after they are bed-ridden, 
such gift takes effect from the third of their property, because at 
such a time there is apprehension of death (whence medicine is 
then administered to them), and therefore the disorder is then 
considered as a death-bed illness. —Hid&yah, vol. iv, p. 506. 

DCCCXXVII. If, therefore, besides the acknowledgment 
in question, the dying person had made various bequests in 
favor of others, one-third of his estate must be set apart 
for the legatees, and two-thirds for the heirs, when both 
parties must be required “ to verify the declaration of Zayid 
to such extent as they may think proper.” Now, if both 
parties acknowledge that there is something owing to Zayid , 
it is evident that there rests a debt upon the estate affect¬ 
ing the shares of each respectively; and, accordingly, a 
deduction is made from the legatees, to the amount of one- 
third of what they acknowledge to be owing to Zayid , aud 
from the heirs, to the amount of two-thirds of what they 
have so acknowledged, in order that the acknowledgment of 
each party may be carried into execution in proportion to 
his right in the whole estate. 

If Zayid should claim still more than what falls to him in virtue 
of this acknowledgment of the parties, each party (the heirs and 
legatees) must, be respectively required to make oath, to the best 
of their knowledge, or, in other words, to this effect, that “ they do 


* An acknowledgment of debt in favor of an heir on a death-bed resem¬ 
bles a legacy ; inasmuch as it does not avail for more than a third of the 
estate. — Maeu. M. L., chap, vi, princ. 7. 
f What is within brackets is to be found in the Jdmi v.r-ltamuz. 
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not know of any more being due to Zayid for they cannot be 
required to swear positively, as their oath I’egsirds a matter between 
the claimant and the acknowledger merely, and in which they are 
not principals.—Hiy&yab, vol. iv, p. 495. 

DCCCXXYJII. If two so m make a partition of their 
father’s estate, and one of them then declare that “ his father 
had bequeathed a third of his property to Zayid,” ^ he (the 
declarer) must in that case make over a third of his portion 
to Zayid. This proceeds upon a favorable construction. 

Muhammad, on the contrary, maintains that the declarer is to 
make over a half of his portion to Zayid (and such is what analogy 
would suggest); because when this son made the declaration 
that Zayid was entitled to a third, he then in fact declared Zayid 
to be entitled to as much as himself, whence it is requisite that 
he make over a moiety of his portion to him, in order that both 
may be placed on an equality. Tho reason, however, for a more 
favorable construction in this particular is, that the son has here 
made a declaration, in favor of Zayid, of one-third, affecting the 
whole estate indefinitely; and as the whole estate has gone in two 
portions, each falling to each son respectively, it follows that the 
son has made his declaration in favor of Zayid with respect only 
to a third of his own portion.—Hidayah, vol. iv, pp. 501 & 502. 
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LECTURE III. 
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Principle. 


ON THE EXECUTOR, HIS TO AVERS, &c. 


The executor is termed “ wasi or <f rnusd-ilehi and 
is defined to be an cmin, or trustee,f appointed by the 
testator (musi) to superintend, protect, and take care of his 
property and children after his death. He is also the testa¬ 
tor’s personal representative.^ 

There are three kinds of executors. The first is a trustee, 
who is capable of performing the duty which has been com¬ 
mitted to him; such an one is fixed ( mukar/'ar ), and can¬ 
not be removed by the judge (except for iinsconduet§). The 
second is a trustee who is weak and incapable, and to whom 
the judge should appoint an assistant. The third is a pro¬ 
fligate, an infidel, or a slave, whom it is proper that the 
judge should remove, and appoint another in his stead. The 
word implies that the appointment is valid in the first 
instance, for otherwise there could be no removal.|| 

DCCCXXIX. Any testator may appoint his 
executor according to his own choice, yet if the 
executor so appointed be an improper person, by 
misconduct or the like, and prove to be unfit for the 
office, and there be apprehension of danger to the 
estate, he is to be removed by the judge (kazi), and 
a proper person appointed in his stead.§ 

DCCCXXX. A person may appoint a slave, a repro¬ 
bate, or an infidel, to be his executor; but it is incumbent 
on the Mzo (judge) to annul such appointment, and 
nominate another person.—Hiddyah, vol. iv, p. 541. 


* Jndyak, vol. iv, pp. 607, 610. 

| Hid&yah, Arabic, vol. iv. p. 1496. 

j Arabic “ Kami mukam which means one who stands in his place, 
§ Vide poet., pp. 90 &c 91. 

11 Fatawa Alamgm, vol. vi, p. 211.-—B. Dig., p. 665. 
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DCCCXXXI. When a person has appointed a **cturk 
vslave, whether his own, or that of another, to be his — 1 

executor, and’ all his heirs are adult, or some of them principle. 
are adult and some minors, the appointment is void.* 

DCCCXXXII. The appointment of a minor, or principle. 
of an insane person, whether permanently so or with 
lucid intervals, is unlawful. But a woman, a blind 
person, or one who has undergone the hadd , or 
specific punishment for slander, may lawfully be 
appointed an executor.* 

When a minor has been appointed an executor, the judgo should 
remove him. So Rhass4f has ordained. But are his acts of disposal 
before removal valid, like those of a zimmi or a slave ? Though 
authorities differ on this point, the current opinion is that the 
acts are not operative. Authorities also differ as to the minor's 
remaining an executor after he has attained to puberty, if he has 
not been removed by the judge; Abu Hantfah saying that he does 
not continue to be executor, while Abu Yusaf maintained that he 
does, and Muhammad agreed with him in opinion.* 

DCCCXXXIIL When a Muslim has appointed Principle. 
an alien his executor , the appointment is futile ( bcitil ), 
whether he he a fugitive (mustamiri) or not, by 
which is understood that the appointment will he 
cancelled.* 

For, if it be of an alien tributary (Zimmi), the judge may cancel 
it, and expel him from the office.* But,— 

DCCCXXXIV. If a Muslim should appoint an principle. 
alien his executor, and the alien be converted to 
the faith, he remains in his state of executor. So 
also when the appointment is of an apostate who 
returns to the faith.* 


Annotations. 


deccxxxi. If a person appoint bis own slave his executor, any of 
the heirs being arrived at the age of maturity, it is not valid.—Hid&yah, 
vol. iv, p. 541. 


* Fataw4 Alomgiri, vol. vi, pp. 112, 213.—Dig., pp. 66T—669. 
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Wheu a profligate has been appointed from whom danger may 
be apprehended to the property, it is stated in the Asal that the 
appointment is void, by which, they say, is to be understood that 
the judge should expel him from the office. And Hasan has 
reported, as from Abu Hanlfah, that it is incumbent on the judge 
to expel him and appoint another in his stead, when this profligate 
is such an one as ought not be an executor. 

DCCCXXXV. If the judge has given opera¬ 
tion to the appointment, and the executor has paid 
the debts of the deceased, or sold something, as 
executors usually do, before the judge expels him 
from the office, his acts are lawful; and if he is not 
expelled till he repents and becomes good, the judge 
should allow him to remain in his office.* 
DCCCXX.XVI. If the judge is not aware that he 
is executor, and appoints another in his presence, who 
wishes to enter upon his office, be may lawfully do 
so; but this is not an expulsion of the first executor. 
And if a judge not knowing that there is an execu¬ 
tor to the deceased, appoints another in the execu¬ 
tor’s absence, the proper executor is the nominee 
of the deceased, not the nominee of the judge.* 

DC CC XXXVII. If an executor he unequal to the 
execution of his office, it is incumbent on the judge 
( kcizi ) to associate another with him, in order that the 
duties of the office may be properly executed.— 
Hidayah, vol. iv, p. 542. 

DCCCXXXVIII. If an executor represents to the 
judge his inability to execute the duties of his charge, 


Annotations. 

dcccxxxvii. When a person has been an executor, who is weak and 
insufficient, the judge should add another to him.* 

dcccxxxviii. If an executor should himself represent his incapacity, 
the judge is not to allow it on his mere representation, nor until he 
ascertain the fact; but if it is manifest that he is really incompetent, the 
judge should appoint another in his stead.* 


Fataw& Alaingiri, vol. vi, pp. 212, 213—B. Dig., pp. 667—663. 
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it is requisite, in such case, that the judge, before he 
attends to his representation, make particular enquiry — 
into the truth of it. But if it shall appear to the 
j udge, on due examination, that the executor is utterly 
incapable of the office, lie must release him, and 
appoint another in his place, this being advantageous 
both to the executor and to the estate.—Kiddy ah, 
vol. iv, p. 542. 

DCCCXXXIX. If all, or part of the heirs, Principle. 
prefer a complaint against the executor, still the 
judge (kazi) must not dismiss him immediately, nor 
until his guilt be ascertained, as he acts under the 
authority derived from the deceased. If, however, 
lie prove culpable, it is incumbent on the kdzi to 
dismiss him, and appoint another in his place. 

For, the deceased nominated him to the office supposing 
him worthy of confidence, but upon being found culpable, he no 
longer continues so, insomuch that if the testator were living he 
would himself discharge him; and as he is incapacitated, by 
death, from so doing, the lcdzi must take this upon himself as his 
substitute.—Hidftyah, vol. iv, p. 543. 


DCCCXL. If an executor he perfectly equal Principle. 
to the discharge of his office and trustworthy therein, 
the judge is not at liberty to dismiss him.—Hiddyalq 
vol. iv, p. 542. 

For any person whom the kdn may appoint in his place must 
be less eligible, as the deceased had particularly selected him, and 
signified his confidence in him. He, therefore, must be continued 
in preference to all others, even to the testator’s father, notwith¬ 
standing his supposed tenderness ; and consequently to others 
a fortiori. — Ibid. 

pCCCXLI. An executor may decline or accept 
office before or after the death of the testator. But 
if he has once accepted, he cannot retract after the 
death of the testator, nor in his lifetime without his 
knowledge. 


Muhammad has said in the Jdmi Saghir , with respect to a per¬ 
son who had appointed another his executor, and the executor had 
accepted in his lifetime, that the executorship is binding on the 
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Lbcturb acceptor; so that if he should wish to withdraw from the office 

III. after the death of the testator, he is not at liberty to do so. But 

- if he retracts in the lifetime of the testator and before his face, 

the retraction is valid, but if it is not made before his face, it is 

not valid. What is meant by saying “ before his face ” is with 
his knowledge, and “ not before his face” is without his knowledge. 
If an executor should accept in the presence of his testator, and 
the testator should say when he is absent “ Take witness that I 
have discharged him from the executorship” Hasan has reported 
as from Abl Haulfah, that the discharge is valid. But if an exe¬ 
cutor should reject his appointment in the testator's absence (after 
he has oneo accepted) the rejection according to “ us ” is void.* 

If a person appoint another his executor, it remains with that 
other either to accept of or decline the appointment in the pre¬ 
sence of the testator, because no one has the power of compelling 
another to interfere in his concerns. But if the executor accept 
his appointment in the presence of the testator, and afterwards, 
either in his absence, or after his death, decline it, such refusal is 
not admitted.—Hidayah, vol. iv, p. 539. 

If a man appoint another his executor, and the person so 
appointed remain silent until the testator’s decease, and then reject 
the office, and afterwards declare Ms acceptance of it, such accept¬ 
ance is valid, unless the JcM, during the interim, should have set 
him aside and appointed another iu consequence. Because the tes¬ 
tator had placed a reliance on his consent > and therefore, if the 
rejection were allowed of, either in his absence or after his decease, 
he would necessarily be deceived.—HicUyah, vol. iv, pp. 539, 540. 

Principle. DCCCXLII. If an executor after having accept¬ 
ed his office as such, or having, after the testator's 
death, disposed of any part of his property, wishes 
to relieve himself of his office, he cannot be relieved, 
unless the judge believe him to he unfit or over¬ 
burdened with business.* 

Karkhi has said that when an executor has accepted, or has, 
after the death of the testator, disposed of any part of his pro 
perty, and then wishes to relieve himself of his office, ho cannot 
lawfully do so, except in the presence of the hdlcim, or judge. And 
when he appears before the judge with this view, the judge ought 
not to relieve him without considering whether he is competent to 
the proper discharge of its functions, and relieve him only d he 
believes him to bo unfit or over-burdened with business.* 


Fatawa Alamglri, vol vi, pp. 212, 214.—B. Dig., pp. 6GG G69. 
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him Btit if a person, under suoh circumstances, should, mime- 
diately after the death of the testator, dispose of any part of the 
effects by sale, then, as an act of this kind is a clear indication of 
his acceptance, the executorship becomes obligatory on luni. iho 
sale, moreover, is valid in this instance, notwithstanding the exe¬ 
cutor may not have considered himself as such at that time; for 
his executorship (like inheritance, bequest being a sort ot succes¬ 
sion as well as inheritance) does not depend on his know¬ 
ledge; and, aa being an executor, a sale transacted by him is valid. 

—Hidayah, vol. iv, p. 540. . 

DCCCXLIII. When a person has appointed Principle 
another his executor without the other’s knowledge, 
and the executor sells some part of the estate after 
his death, the sale is good, and the executorship 
binding on the person appointed.* 

A person having appointed two executors, one of whom accepted miration, 
and the other remained silent, the acceptor says to the one that 
was silent, “ Buy a shroud for tho deceased,” and he does so, or 
answers “ Yes ; ’’—this is acceptance of the executorship, even 
though the silent one be tho servant of the other, unless he ia R a 
freeman working with him.* 

DCCCXLIY. When there is more than one exe- Prindpi*. 
cutor appointed, none of them can alone dispose of 
the testator’s property, and the acts done by one of 
them singly arc not operative without the sanction 
of the other, except in such necessary matters as 
require immediate execution or are considered mere 
duties, or in which the interest or the advantage of 
the estate is concerned.* 

DCCCXLV. When a man appoints two execu- Principle. 
tors, neither of them is entitled, according to Abu 


Annotations. 


dcccxlv. When a man has appointed two executors, one of them, 
according to Abu Hanifah and Muhammad, can not alone dispose of pro- 


* Fatewfi Alamghiri, vol. vii, pp. 212, 213.-B. Dig., pp. 666 & 667. 
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Hanifali and Muhammad, to act without the other, 
except in particular cases («).-—Hidayah, vol. iv, 
p. 543. 

0.) The cases excepted by Hanifah and Muhammad, in which 
they hold the acts of either executor singly to be valid, are such 
as require immediate execution. Thus,— 

It is lawful for either executor singly to disburse the funeral 
charges, as a delay in this might occasion the body to become 
offensive; whence it is that a similar power is vested in the neigh¬ 
bours. In the same manner, either of the executors, singly, may 
purchase victuals or clothes for the infant children of the testator, 
this being a matter of urgency, and which admits of no delay. So, 
likewise, it is lawful for either of the executors to restore a deposit, 
an usurped article, or a thing purchased by the testator under 
an invalid contract. In preserving the estate of the testator, also, 
and in discharging his debts, tho act of either executor is lawful 
independent of the other. For none of these is considered as an 
exercise of power , but merely the performance of a duty.—Hidii- 
yah, vol. iv, pp. 544 & 545. 

hither of the executors has also a right singly to discharge a 
legacy, or emancipate a slave, if directed by the testator, because 
such deeds require 110 thought or consideration. In the same 
manner, either of them may institute a suit in claim of tho rights 
of the testator.—Hiddyah, vol. iv, p. 545. 


Annotations. 

perty, and acts done by either of them singly are not operative without 
the sanction of the other, except in some special matters.—FattWa 
Alamgiri, vol. vi, p. 213.—B. Dig., p. 669. Thus,— 

One may act separately as to the washing and shrouding of the 
deceased’s body, and its removal to the grave; the payment of the debts 
out of the assets of the same kind as tho debts; the delivery of specific 
bequests; the restoration of deposits, or of things usurped by the deceased, 
or acquired under defective sales, the manumission of a specific slave; 
and the general preservation of his property. But they cannot act 
singly in taking possession of deposits belonging to him, nor in receiving 
payments of debts due to him; though they may in suing for his rights. 
According to the same authorities, they may also act separately in accept¬ 
ing a gift for u minor, sanctioning his acts, making a partition of things 
weigh able or measurable, and selling what is liable to spoil.— Ibid, 


* Fatdwa Alamgiri, vol. vi, pp. 212 Sc 213.—B. Dig., pp. 666 & 667. 
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_ The acceptance of a gift for an infant is likewise an act which 
either may perform singly ; for in case of delay there is a possibi¬ 
lity of the gift being rendered null by the death of the donor pre¬ 
vious to the seizure.—-Hidayah, vol. iv, p. 545. 
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These acts, moreover, being permitted to a mother and nurse, 
are proofs that they are not exertions of power. It is likewise per¬ 
mitted to any of the oxeeutors, * singly, to sell goods^where there 
is an apprehension of their spoiling, as in the case of fruit, and 
the like ; and also to collect together and preservo the scattered 
property of the testator, as a delay might occasion the destruction 
of it; and such permission is, moreover, given to e very person 
into whose hands property may fall, whence it may bo inferred 
that this is not an exertion of power.— Ibid, p. 545. 

DCCCXLYI. When the deceased has directed such and Principle, 
such parts of his property to be bestowed in charity, on 
beggars and indigent persons, without specifying them, 
one executor cannot act separately from the other, according 

"at if the objects of 
according to them 


to adii namian ana ivnmammaa.j l 
charity are specified, he may act alone 
all.j 


DCCCXLVTI. But they (the executors) cannot Principle. 
act singly in taking possession of deposits belonging 
to him (the testator), nor in receiving payment of 
debts due to him, though they may in suing for his 
rights. J 


DCCCXLVIII. But if every one of the executors Principle. 
is declared to be a complete executor, any one of 
them may dispose of property alone, f 

If, however, two (executors) are appointed, and it has been 
said “each of you is a complete executor ( wan-i tdmm each 
one of them may dispose of the property alone, f 


* It is recorded in the Jami Sag Mr, that none of the executors, where 
there are more than one, has singly the power of selling goods or receiv- 
ing payment of debts, because these arc exercises of power which they must 
perform jointly, in conformity with the will and intention of the testa¬ 
tor.—Hamilton's Hid&yah, vol. iv, pp. 645 & 546. 

f Though they may do so according to AM Yusuf.— Ibid. 
t Tatawu, Alamgirl, vol. vi, p. 214.—B. Dig., p. 670, 
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DCCCXLIX. If the executors have been 
appointed by the testator not simultaneously, but 
one after another,* then they cannot act separately 
in disposing of property in any case whatsoever. 

In what has been said, it is supposed that the two executors 
have been appointed togother in one sentence ( lealdm ). And 
if the testator should first appoint one, and then the other, there 
is a difference of opinion among our Shaikhs, according to Halw&i; 
one saying that here each of the executors may act separately, 
while another says that, according to AM llanifah and Muhammad, 
they caunot. act separately in disposing of property in any case ; 
and this has been adopted by Samkksi, f 

DCCCL. When a person has been appointed 
executor for a particular purpose, he becomes a 
general executor, unless expressly prohibited to act 
in any other matter with respect to which another 
is appointed as executor.f 


Annotations. 

dcccxlix. If a person appoint two executors in a separate manner,! 
some allege that in this case each of them has individually a power of 
exercising the functions of his appointment, without consulting the 
other, in the same manner as two agents, where they are appointed by 
different commissions;—the reason of which is that the testator, in 
appointing the two separately, indicates his assent to each acting from 
his own judgment, without the other's assistance or advice. Others 
again say that, concerning this case, also a disagreement, subsists between 
llanifah and Muhammad on one side, and Abu Yusuf on the other; 
because a will is not established until the death of the testator; nud at 
that time both are executors together, notwithstanding they had been 
appointed separately. It is otherwise with two agents appointed under 
different commissions ; for the appointment of each of those still conti¬ 
nues distinct and separate, as settled by the constituent.-Hiday ah, 
vol. iv, p. 546. 


* As if the testator should first say to the one “ I have appointed you 
my executor; 1 and again, at a different period, to the other “ I have 
appointed you my executor; 1 —Hamilton’s Hid&yah, vol. iv, p. 516. 

f Eatawa Alamgirl, vol. vi, p. 214.—B. Dig., p. 670. 
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When a person appoints an executor for a particular purpose, Lkgturb 
ns by saying “ T have appointed thee my executor to pay my m ‘ 
debts,” and says to another “ I have appointed thee my executor illustration, 
iu the administration of my propertyor by saying “I have 
appointed such an one my executor to pay my debts, and does not 
appoint him for anything else, and I have appointed such another 
my executor for all my property,” each one is executor iu all 
matters, according to AM Hanifah and AM Yusuf, as if he had 
appointed them both for all matters : but, according to Muham¬ 
mad, each is restricted to the particular matter for which he has 
been appointed. And where it is made an express condition that 
one shall not be executor in the matter to which the other is 
appointed, it has been said by Muhammad Bin Al-fazl that the 
matter is as conditioned, according to all opinions ; and it is only 
where he lias not made such condition that there is the difference 
of opinion above mentioned, the fatwd being with Abu Hanifah.* 

DCCCLI. When one of two executors dies, the prindpu. 
survivor cannot act without authority from the 


Annotations. 

dcccli. When a man has appointed two executors, and one of 
them dies, the survivor cannot, according to Abu Hanifah and Muham¬ 
mad, dispose of the property, but should lay the matter before the 
judge, who, if he see proper, may make him sole executor, and transfer 
to him the po\ter of disposal. According to Abd Yusuf, however, the 
survivor can act alone, as, iu his opinion, ho was competent to do while 
the other was alive. Though one of the executors should die before the 
testator and before acceptance by the other, the single executor is 
incompetent to act by himself, according to Abu Hanifah and Muhammad; 
while according to Abu Yusuf he is competent. If one of two 
executors is profligate, the judge may authorize the other to act singly, 
or may add another to him, when the just one cannot act without the 
other, according to Abu Hanifah and Muhammad 5 while according to 
Abii Yusuf he can.—Fatawa Alamgiri, vol. vi, p. 216.—B. Dig., p, 671. 

A person having appointed two executors, one of them dies, having 
first appointed his fellow to be his cxeoutor. This is lawful, and the 
fellow may dispose of the property of the first deceased ; for, as he could 
have done so with the sanetidn of his co-executor iu his lifetime, so he 
can, in like manner, do so after his death. There is another report, 
however, against the legality of the disposal; but the first is correct.— 
Ibid, pp. 671 & 672. 


* Fat4wd Alamgiri, vol. vi, pp. 214, 216, 218.-B. Dig., pp. 671 & 672. 
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judge, unless he is appointed by the late executor to 
be his executor also. 


If one of two executors die, it is incumbent on the judge (kuzi) to 
appoint another in his room. This is the opinion of llanifak and 
Muhammad; because, according to thoir doctrine, the remaining 
executor has not, of himself, power to not on every occasion, and. 
the interest of the deceased therefore requires the appointment of 
another to operate with him; and it is also the opinion of Alio 
Yusuf, because, although the remaining executor be (according to 
him) empowered to act of himself, still it behoves the Jcdzi to 
appoint another as his companion; for the design of the testator 
evidently was to leave two successors for the management of his 
concerns ; and as this may be fulfilled by the appointment of a 
substitute for him who dies, one must be appointed accordingly.— 
Hidayah, vol. iv, p. 546. 

If the deceased executor have appointed the living executor to 
aot for him, it is in that case lawful for the latter (according to 
the Zdhir ur-Baw&yet) to act alono, nor is it incumbent on the kdzi 
to appoint auother in the room of tlie deceased; because here the 
judgment of the deceased executor virtually subsists in the living 
one, as it were, by succession. (There is a tradition of llanifak 
having contradicted this doctrine, because of its repugnance to the 
objoct of the testator, namely, the agency of two persons; in 
opposition to the case where a dying executor appoints some other 
person to succeed him ; for such appointment is valid, because of 
its being attended with the advantage of the judgment of two dis¬ 
tinct persons, as was intended by the testator.)—Hidayah, vol. iv, 
p. 547. 

If an executor, previous to his death, appoint an other'person 
his executor, in that case, the person so appointed is entitled to 
aot as executor both to him and also to the person to whose 
affairs his immediate testator had acted as executor. This is 
according to our doctors.—Hidiyah, vol. iv, p. 547. 

DCCCLIL An executor may, on the approach 
of death, appoint a successor, though the deceased 
had not committed that power to him.* 

DCCCLIH. If a number of persons are directed 
by a testator to be his executors, they all become so, 
if they accept; but if they remain silent till the fces- 


Fat&wa- AlamgirL vol, vi, pp. 214, 216, 218.—R. Dig., pp. 671 * 672. 
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tutor's death, and then two or more of them accept 
the office, they become executors, and can lawfully — 
carry the wifi into execution. But if only one of 
them accepts, though he becomes the executor,, he 
cannot lawfully carry the will into execution with¬ 
out bringing the matter before the judge, who may 
either appoint another to act with him, or authorize 
him to act singly.* 

DCCCLIV. If a person should appoint an Principle 
executor, and say, “ Act with the kno wledge of 
such an one," the executor may act without his 
knowledge. But if the words were “Do not act 
without the knowledge of such an one," it would 
not he lawful for him to act without his knowledge; 
and tl le fatwd is to that effect.* 

If he (the testator) should say, “Act with the opinion of such 
an one or “Do not act except with the opinion of such an one 
in the first case, the person addressed would be the executor; 
in the second, they aro both executors, according to what is 
approved.* 

JDCCCLV. When a man appoints one person Principle. 
his executor, and another mushrif or inspector to 
him, the first is the executor for the purpose of taking 
possession of the property, and the mushrif is not an 
executor; the effect of the appointment being that 
the executor cannot act without his knowledge.* 

DCCCLVI, When a man has appointed a per- Principle. 
son his executor, and a third party has appointed 
the testator his executor, and the second testator 


Annotations. 

dcoeliv. Abu N'asar has said, that if the words were “ Act in the 
matter with the orders of such an one,” he is a special executor; while 
if the words were “Do not act without his-orders,” both would be 
executors; and this seems probable according to the doctrine ot our 
masters.* 


* Fat&wd Alarnglri, vol. vi, pp. 218 & 219,—B. Dig 1 ., pp. *»72 & 673, 
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then dies, the first is his executor ; and if the first 
should die without making another appointment, 
his executor is executor of both together.'* 

Principle. DCCCLVII. A father's executor can, for the 
testator's young children, enter into a partition with 
the legatee or legatees of the immovable as well as 
movable property.* 

Muhammad has said that the executor of a father may enter 
into a partition of property for young children, whatever the pro¬ 
perty may he, aud whether movable or immovable, with a slight 
inadequacy in the terms (ghahn-yusir), but not if the inadequacy 
he glaring (ghabn-fdhish) ;f the principle in theso cases being, that 
he who has the power fco sell a tiling has the power to make a 
partition of it.* 

Principle. DCCCLYIII. When all the heirs are minors, and 
the executor has made a partition with a legatee, 
giving him his third, and holding two-thirds for the 
heirs, the partition is lawful; so that if what is in 
his hands belonging to them should happen to 
perish, they have no right of recourse against the 
legatee, nor is the executor responsible to them on 
account of the loss.* 


Annotations. 

dceclviii, dccelix. If an executor, the legatees being present, divide 
off the estate of the testator from the legacies, on behalf of his heirs, 
who are infants, or adult absentees, and take possession of their portions, 
it is lawful; for an heir is successor to the deceased; and as an executor 
is also a successor to him, he is of course a competent litigant on behalf 
of infant or absent heirs, and may, of consequence, make a division, and 
possess himself of their portions on their behalf,—insomuch that if those 
portions were to perish in his hands, still they are not at liberty to par¬ 
ticipate with the legatees in what remained to them after such division._ 

Hidayah, vol. iv, p. 548. 


* Fatawa Alomgiri, vol. vi, pp. 218 & 219.—B. Dig., pp. 672 & 078. 
f The legatee of a third or other share of the estate is a partner with 
the heirs, and the executor may be called upon by either party to make a 
partition. But this is beyond his function ; his power bodbib entirely to 
depend on the relation which the deceased bore to the heirs.—Note bv 
Mr. Baillie. J 
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DCCCLIX. When some of the heirs are adult l*ctiA« 
and absent, it is lawful for the executor to make a — 
partition on their behalf with the legatee, in every- Principle. 
thing except ahar, or what is immovable, and to hold 
shares on account of the minors. But if the heirs 
are all adult, and some of them present, a parti¬ 
tion made by the executor with the legatee is void 
as against the adult heirs, both witli respect to 
movable and immovable property. And if the heirs 
are adult and absent, a partition of immovable 
property made by the executor with the legatee is 
void as against the heirs.* But —• 

DCCCLX. If all the heirs are adult and present, principle. 
it is unlawful for the executor to divide off the 
legacies from the estate aud hold them for the infant 
and absent legatees. 

If, on the contrary, an executor, the heirs being adult and pre¬ 
sent, divide off the legacies from the estate, and take possession of 
them on behalf of infant or absent legatees, it is unlawful; for a 
legatee is not a successor to the deceased iu every respect, he being 
constituted a proprietor by a new and supervenient cause ; and as, 
therefore, the executor does not stand as litigant on his behalf, 
his taking his (the legatee’s) portion is not valid,—insomuch that 
if the legacy were to perish in his (tlio executor’s) hands, the 
legatee would be entitled to take a third of whatever had remained 
to the heirs. Neither is any compensation due from the executor 
in this instance, because an executor is a trustee ; aud as the 
power of conserving the effects of the testator is lodged in him, the 
case is, therefore, the same as if the loss had happened previous to 
the division of the effects.— Hid ay ah, vol. iv, p. 549. 

DCCCLXI. Should tbe executor make a parti- Principle. 
tion in the absence of a secular legatee or legatees, 
the same is not lawful, and the legatee or legatees 
may still claim to participate with the heirs in a 
third of what remains, if the portion allotted to him 
or to them happen to perish. 


Fat&wa Alarnglrl, vol. vi, p. 220.—B. Dig., p. 674, 
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Tf au executor should make a partition to, or in favor of, heirs, 
when there are legacies to mankind (that is, for secular purposes) 
against the estate, and the legatee is absont, the partition is not 
lawful, and the legatee may still claim to be a partner with, the 
heirs, that is, for a third of what remains, if the portion allotted to 
him should perish.—Durr-ul-Mukhtdr, p. 836. 

DCCCLXII. But a partition made by the judge, 
and the taking possession by him of the legatee’s 
portion, is valid; so that, if the portion should perish 
iu the hands of the judge or his amm, the legatee 
wo til d have no right of recourse against the heirs, 
neither would the judge he responsible.* 

The above , however, is only when the things are vjdghahle 
or movable, a partition of which is separation . Rut — 

DCCCLXIIL With respect to things that are not 
so, the partition being an exchange like a sale, is 
unlawful, for it is not lawful to sell another person’s 
property.* 

DCCCLXIV. When the judge has appointed a 
guardian (wasi) for an orphan iu all matters, and 
he has made a partition against him, whether of 
movable or immovable property, the partition is 


Annotations. 

dccclxii. If a person bequeath a third of one thousand dirms to 
another who is at that time absent, and the heirs consign the said sum 
to the Mzi, in order to divide and set apart the share of the absent 
legatee, the division thus made by the Mzi is valid, because of the 
original validity of the will, insomuch that if the absentee should after¬ 
wards die, previous to his having declared his acceptance, the legacy 
nevertheless devolves to his heirs.—Hidayah, vol. iv, p. 550. 


Fatawa Alamglri, vol, vi, p. 220.—B. Dig., j>. 674, 
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lawful; but if tlie appointment is only for a special LE ™ mK 
purpose (a), tlie partition is unlawful. 1 * — 

(a.) As for tlie maintenance of the orphan, or conservation of 
his property.* 

DCCCLXV. The executor of a mother raa y Principle. 
make a partition on account of her minor children of 
movable property, which they have inherited from 
her, when they have no father nor father's executor ; 
hut he has no such power when there is either of 
these; and he cannot make a partition of the immov¬ 
able estate under any circumstances, nor of any¬ 
thing that the minor lias inherited from any other than 
his mother, whether it he movable or immovable.* 

DCCCLXVL What has been said with respect Principle. 
to the executor of a mother, is applicable to the 
executor of a brother and paternal uncle.* 

DCCCLXVIi; When an executor makes a partition Principle. 
among heirs, and they are all minors, without any admixture 
of adults, the partition is unlawful. If they are all adults, 
but some of them absent, and a partition is made with 
those who are present, and their shares separated from the 
mass, the partition is lawful with respect to chattels, but 
not as to immovable property. If there are both minor and 
adult heirs, but the adult are present, the partition is 
unlawful. If the adults are present, and their share is given 
up to them, and the shares of the minors separated from 
them in a mass without partition among the individual 
minors, the division is lawful. When the share of each 
minor or adult is separated from the rest, the whole parti¬ 
tion is invalid. But if the share of the adult is surrendered 
to them, and the portion of the minors retained, and then 
divided among them., the partition as between the adults 
and the minors is valid.* 

DCCCLXVIII. The executor of a father is in the place Pnmph 
of a father. So also the executor of the grandfather is i n tlie 




Fatawd Al&mgirf, vol. vi, pp. 220—222,—B. Dig-., pp. 675—678, 
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place of a father’s executor, and the executor of a grande- 
father’s executor in the place of a grandfather’s executor.* 

However,— 

DCCCLXIX. The power of the. father’s executor, in the 
management of the property of his orhpans, is superior to, 
and precedes that of, the grandfather.—Hiddyah, vol. iv, 
p. 554. 

DCCCLXX. An executor cannot lawfully pur¬ 
chase for a minor anything at a price much above 
its valued 

DCCCLXXI. An executor may accept a trans¬ 
fer for a debt due to his infant ward.*' 

If a person indebted to an orphan give a transfer on some 
other person, and the executor (the guardian of the orphan) 
accept the same, such acceptance is approved, provided it be for 
the interest of the orphan, because of the person on whom the 
transfer is made being richer (for instance) than the transferer, 
and also a man of probity ; for the power of acting is vested in 
the executor, merely that he may employ it for the interest of the 
orphan; but if the transferer be richer than the other, the 
acceptance is not approved, as being, in its tendency, prejudicial to 
the orphan.—Hiduyah, vol. iv, pp. 552 & 553. 

DCCCLXX.IL When the heirs are all adult 
and present, the executor cannot sell any part of the 
estate without their consent; hut if they are absent, 
he can sell the movable, but not the immovable, 
property, except in the case of falling into decay.* 

When the heirs are all adult aud present, the executor can sell 
no part of the estate except by their directions; and if they are 
absent, he cannot lawfully sell jibe akdr, though he may sell any¬ 
thing but the akdr (and iet the whole to hire), because he has the 
power of conservation over the property of an absentee, and it may 
be necessary to sell chattels in order to preserve them ; but akdr, 
or immovable property, is secure in itself, except in the case of 
its falling into decay, and in that case it also may be sold.* 



* Fatawa Alevmgiri, vol. vi. pp. 221 k 222,—B. Dig., pp. 67G & 677. 
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DCCCLXXIII When, all the heirs are adult, and one of Exctbm: 
them is absent, while the others are present, the executor _ 
may sell the share of the absentee in all that is not aim' 
(immovable property) for the sake of preserving it, accord¬ 
ing to all opinions. And the shares of those who are 
present, according to Abd Hanifah; but according to both 
his companions, the sale of their shares is unlawful. 

DCCCLXXIV. An executor lias the power of Prmci P i>. 
selling every species of property belonging to an 
adult absent heir, excepting such as is immovable 


(akar). 

For as a father is authorized to sell the movable property of 
his adult absent son, but not such as is immovable, so his guar¬ 
dian (the executor) has the same power.—Hidayah, vol. iv, 
p. 553. 

An executor cannot sell immovable property {akar) except 
under the following circumstances :— 


DCCCLXXV. An executor is allowed to se>ll Principle. 
immovable property, not to himself, but to a stran¬ 
ger, for double the value of the property, or for the 
benefit of the minor, or for (liquidation of) the 
debts of the deceased (testator), or where there are 
(some) general provisions in the (late incumbents) 
will which cannot he carried into effect without 
selling (such property), or where the produce or 
income of the property does not exceed the expense 
(of keeping it), or where it is in danger of being 
destroyed, damaged, or decayed, or where it is in 
the bands of a usurper (and there is apprehension 
of its not being recovered*). Duvr-ul-Muhhtar , the 
chapter on will and executorship, pp. S4.6 & 847; 
so also the Jami-ur-Ramiiz. 

The Fatawd Alamglrl is almost to the same effect. It is 
laid down therein as follows:— 



p 
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LKOTunrc When a father’s executor has sold anything belonging to the 
JIL estate of the father, the case presents two aspects. The first is, 
when the deoeased has left neither debts nor legacies ; the second 
is, when he has left one or other of these. With regard to the first, 
it is said in the hook,*' that the executor may sell the whole pro¬ 
perty, movable and immovable, when the heirs are minors. But 
Hal war has said that thin was the opinion of the ancients, and that, 
according to the moderns, “ the akdr, or immovable property, of 
a minor can be sold only (that is, when there are no debts, nor 
general legacies), if the minor has occasion for the price of it, or a 
purchaser is eager to obtain it by giving double its value, or the 
sale is otherwise for the minor’s advantage, as, for instance, when 
tho kkardj, or land-tax, and expenses exceed its income ; or the 
property, being shops or a mansion, is* falling into decay. With 
regard to the land-tax, when a necessity arises for paying it, mid 
there is belonging to the estate any other property besides akdr, 
the other property is first to be applied to its payment \ and if 
that is not sufficient, the akdr may then be sold for its value, or a 
price not much less than its value ; but the executor cannot law¬ 
fully sell it at a greater depreciation than men would usually sub’ 
mit to.f 

rwcipie. DCCCLXXVI. When, however, an executor 
has actually sold akar, or immovable property, 
for the payment of debts while he has other pro¬ 
perty in his hands sufficient for that purpose, the 
sale is lawful.* 

DCCCLXXVII. But if there are debts, and 
they cover the wdiole of tlieir estate, the executor 
may sell the whole by general agreement ; and 
when the debts do not cover the whole estate, he 
may sell as much as may be necessary for their 
payment.* 

He may also sell the surplus according to Abu Hanlfah; but 
this is contrary to the opinion of his companions.— Ibid. 



n rincipk. 


DCCCLXXVin. And if there are general lega¬ 
cies, the executor may sell as much of the property 


* That is KudnH. 

f Fat&wa Alamgm, vol. vi, pp. 2*21 & 222.—B. Dig., pp. 67G k t>77. 
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as may be necessary for their liquidation (not exceed- Hbc^bu: 
ing, of course, a third of the whole after payment of — 
the debts).* 

DCCCLXXIX. If there be among the heirs one minor, Principle. 
and all the rest are adults, and neither debts nor legacies, 
the estates consisting entirely of chattels, the executor may 
sell the share of the minor according to all the (authorities.) * 

And the shares of the others, according to Abu Hanlfah ; so that, 
if he should sell the whole, the sale would bo lawful according to 
him ; but it would not be lawful, according to the other two (Abu 
Yusuf and Muhammad), as to the shares of the adults; the prin¬ 
ciple of tho former being that, whenever the executor has power to 
sell a part of the estate, he has power to sell the whole.* 

DCCCLXXX. The executor of a mother or Principle, 
brother may lawfully sell movable property belong¬ 
ing to the estate of the deceased; hut can neither 
sell the immovable property, nor can he buy for 
his ward anything but food and raiment necessary 
for his support. 

With regard to. the executor of a mother or a brother, —when a 
mother has died leaving property and a minor son and having 
appointed an executor, or a brother has died leaving property and a 
minor brother and having appointed an executor, the executor 
may lawfully sell anything but akdr belonging to tho estate of the 
deceased, but can neither sell, the akdr , nor lawfully buy anything 
for the minor but food and clothing, which are necessary for his 
preservation.* 

DCCCLXXXI. The executor of a mother has Principle, 
no power to sell anything that a minor has inherited 
from his father, whether movable or immovable, 
and whether the property be involved in debt or 
be free from it. But what he has inherited from 
herself, when it is free from debts and legacies, the 
executor may sell what is the movable portion 
thereof, but he cannot sell akdr* 

DCOOLXXXII. If the estate is involved in debt or in Principle. 
legacies, and the debt is such as to absorb the whole, he 
may sell the whole, the sale of akdr coining within his 


* Fat&w& Alamgiri, vol. vi, pp. 222 & 223.—B. Dig., pp. 677 — 679. 
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power ; and if the debt does not absorb the whole, he may 
sell as much of it as is necessary to defray the debts. And 
as to his power to sell the surplus, there is the same dif¬ 
ference of opinion as has been stated above.* 

DCCCLXXXIII. If all the heirs of a mother are 
adult and present, and her estate is free from debt,^ 
her executor can sell no part of the same; hut it 
the estate he in debt, he may sell as much of it as 
may he necessary for payment of that debt. 

If all the heirs are adult and present, the estate being free from 
debt, the mother's executor can sell no part of her estate ; and if 
the estate is in debt, the answer to be given as to the power of 
the mother’s executor is like that in the case of the father's exe¬ 
cutor, both in respect of what opinions agree and of what differ.* 

PCCCLXXXIV. And if there are both adult 
and minor sons, and the adult are absent, the estate 
being free from debt, the mother’s executor may sell 
what is movable of her estate, whether it belongs 
to the share of the minor or the adult, but cannot 
sell the akdr of her estate—the shares of minors and 
adults being in this case the same.* 

And if the estate be involved in debt, the answer to be given as 
to the power of the mother’s executor is like the answer in the 
case of the father’s executor.* 

DCCCLXXXY. If the adults are present, and 
the estate is free from debt, the (mothers) executor 
may sell* the minor’s share of her movable estate; 
but whether he can sell the shares of the adults, 
opinions differ, while he certainly cannot sell the 
akdr* 

DCCCLXXXVI. If the estate has to pay legacies, 
he may sell one-third of the estate to pay them; but 
if it be debts, he may sell as much of it as may be 
sufficient for the liquidation of those debts.* 


Eatawa Alamgiri, vol. vi, pp. 222 & 223.-B. Dig., pp 677-679. 
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And if the estate be involved in debts or legacies, and tne dents 
absorb the whole, he may sell the whole; and if they do not, he 
may sell the movable and as much of tho o.kav as may be neces¬ 
sary for the payment of debts, and as to the surplus there is tho 
difference among “ our shaikhs” already mentioned.* 

DCCCLXXXVII. Whatever has been said as to 
the executor of the mother, is true of the executor of 
the brother and the paternal uncle, the principle 
being that the power of the executor is measured 
by the power of his testator.* 



Leotuue 

III. 


Principle, 


According to Muhammad and Abu ' Yusuf ,— 

The executor of a brother, with respect to an infant brother, or 
one of mature age, who is absent, stands in the same predicament 
as the executor of a father with respect to his adult absent son 
(in other words, he is empowered to sell the movable property of 
the orphan or absentee) ; and so likewise of an executor appointed 
by the mother or uncle; for as the mother and uncle are permit¬ 
ted to interfere in the management of the property so far as 
relates to its preservation, so also is the executor who represents 
them.—Hidayah, vol. iv, p. 554. 

DCCCLXXXYIII. If a father die without ap- Principle 
pointing an executor, the grandfather represents! 
the father. 

Because a grandfather is most nearly related to the children of Season, 
his son, and most interested in their welfare; whence it is that 
the grandfather is empowered to contract the infant wards in mar¬ 
riage, in preference to the father’s executor, notwithstanding the 
latter have precedence of him in point of managing and acting 
with the property, for the reasons already assigned.—Hicl&yah, 
vol. iv, p. 555. 

Responsibility and Non-responsibility of a Testator. 

DCCCLXXX1X. If an executor, without proof, Pl ’ inc{ ^ 
satisfies the claim of a person against his testator’s 
estate, he is responsible for the same. But when 
lie has satisfied a claim upon the same being proved 
against the estate, he incurs no responsibility.* 


* Fatawa Alamgiri, vol. vi, pp. 219 k 223.—B. Dig., p. (179. 
f Literally “ is in the stead of,” or stands in the place of.” 
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ON THE EXECUTOR, HIS POWERS, &C. 


A man having appointed two executors, dies, and a claim is 
made against his estate, which they pay without proof ; they are 
responsible to the creditors of the deceased for what they have 
paid. But when an executor has paid a debt of the deceased to 
which there are witnesses, the payment is lawful, and ho does not 
incur any responsibility. Whether he can pay when two just per¬ 
sons testify to a debt in his presence, Jjut do not testify to it 
before the judge, and the debt is denied by the heirs,—is a point 
on which “ our '* shaikhs have differed; some saying that he may 
pay the debt, and others that he may not.—Fatawii Alamglri, 
vol. vi, pp. 21G & 235.—B. Dig., p. 679. 

DCCCXC. If an executor pays the debt of 
one creditor without an order of the judge, he is 
responsible to the other creditors; but not so, if he 
pays by the judge’s order.* 

DCCCXCI. If, after the executor’s expending 
the whole of the testator’s estate upon his young 
children, a claim is made against it, and is established 
before the judge and decreed by him, the executor 
is not held responsible if the expenditure was made 
by order of the judge.* 

When an executor has expended the whole of an estate upon 
young children, and nothing remains, after which a claim is made 
against the estate, and is established by proof before the judge 
who decrees it, can this creditor make the executor liable % No 
mention is made of the case in the book, hut it seems that, if the 
expenditure was made by order of the judge, the executor is not 
responsible ; whereas if it were made without tho judge’s order, he 
is liable.* 

DCCCXCJI. If, by the decree of a judge, a debt 
has beeD made obligatory on a testator’s estate, and 
the executor has paid it by the judge’s order, he is 
not in any way responsible. 

When a debt lias been made obligatory on the estate of the 
deceased by the decree of a judge, and the executor Has paid it, 
after which another debt arises against the deceased, as, for 
instance, if he had dug a well in his lifetime, into which a beast has 


Fatawd Alaragfrl, vol. vi. pp. 22T, 235, 237.—B. Dig. pp. 579—681. 
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fallen so as to make him liable for the damage, or if he had sold Lkctur 
a piece of armour which the purchaser returns to the executor on Hi. 
account of a defect, so as to make its price a debt against the 
deceased ; is the executor in any way responsible 1 If lie paid by 
order of the judge, he is not liable ; nor is the judge.* 

BCCCXCIII. But the second creditor may have Principle. 
recourse against the first for a share of what-he 
received, proportionate to the debt, if what he 
received be still subsisting; and if it has perished in 
his hands, he is responsible to the second in the 
same proportion; but the executor is nowise liable. 

Tf, on the other hand, the executor had paid without 
the order of the judge, the second creditor may claim, 
either from the executor or the first creditor, a due 
proportion of what was received by the latter.* 

DCCCXCIV. When an executor wishes to pay Principle. 
a debt to a creditor, and is apprehensive of other 
creditors appearing against the deceased, he may 
sell something belonging to the estate to the creditor 
in exchange for the debt, and will not then he res¬ 
ponsible should another creditor appear as appre¬ 
hended.* 

DCCCXCV. An executor may give out the property of a Principle. 
minor in viusaTctbcU, but he cannot lawfully give a long lease 
of part of the deceased’s estate for the payment of debts; 
nor lend the property of a minor according to all reports; 
and if he should do so, he would be responsible * 

When an executor sells the orphan’s property to himself, or 
his own to the orphan, the sale is lawful according to Abu Hanlfah 
and Abu Yusuf also, by one report, when the sale is obviously for 
the benefit of the orphan, though unlawful when not obviously 
for his benefit. According to Muhummad and AM Yusuf by 
another, and more probable report, such a sale is unlawful under 
any circumstances.* * 


FaUwa Alanogiri, vol. vi. pp. 227, 235, 237.—B. Dig., pp. 679—681. 
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DCCCXCYI. When an executor of two orphans 
sells the property of one of them to the other, the 
sale is unlawful. So also, when he authorizes them 
to enter into such a transaction with each other, and 
one accordingly sells his property to the other, the 
sale is unlawful.* 


* Fattlwi Alamglrf, vol. vi, pp. 227, 235, & 237.—B. Dig., pp. 679—681. 
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LECTURE IV. 




ON WAKF, OR APPROPRIATION. 


Wakf, in its primitive sense, means detention. In the 
language of the law (according to Abu Hanifah), it signi¬ 
fies the appropriation of a specific thing in such a way that 
the appropriates right in it shall still continue, and the 
advantage thereof will he applied to charitable purposes or 
other good objects.* The appropriator is held to be at 
liberty to resume it, and the sale or gift is consequently 
lawful. But the appropriator’s right to all this is extin¬ 
guished as soon as the judge has pronounced a decree.*!*— 
Vide Hiddyah, vol. ii, pp. 334, 335, 337 & 338. 

According to the two disciples, however, wakf is the 
detention of a thing in the implied ownership of Almighty 
God, in such a manner that its profits may revert to, or 
be applied for, the benefit of mankind, and the appropriation 
is obligatory, so that the thing appropriated can neither be 
sold, nor given, nor inherited.^ In the Ay tin and Yatamd it 
is stated that the fahva , or decision, is in conformity with the 


* Mr. Hamilton Las unnecessarily restricted the legal meaning to appro¬ 
priations of a pious or charitable nature” (Hidayah, vol. ii, note, p. 334) ; 
and he has been followed by Sir William Maonaghten, who renders the 
word (wakf) by “ endowments.” But it will be seen hereafter that the 
term is more comprehensive, and includes settlements on a person’s self 
and children.—-Note by Mr. Baillie. p. 619. 

t There are two ways, however, in which it may be made obligatory : 
one is by tho order of the judge making it so, and the other by the use of 
words of bequest in its constitution, as by saying “ I have bequeathed the 
produce of my mansion,” in which case also the appropriation becomes 
obligatory.—FatiWd Alamgiri, vol ii, p. 164.—B. Dig., p. 650. 

t According to the two disciples, wakf signifies the appropriation of a 
particular article in such a manner as subjects it to the rules of divine 
property, whence the appropriator’s right in it is extinguished, and 
it becomes a property of God, by the advantage of it resulting to his 
creatures. The two disciples, therefore, hold the appropriation to be 
absolute ; and, consequently, that it cannot be resumed, or disposed of by 
gift or sale; and that inheritance also does not obtain with respect to 
it.—Hidfiynh, vol. ii, p. 335. 
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114 6n wakf, or appropriation. 

opinion of the two disciples* The Hidayah, as usual, gives 
the signification of wakf both by Abu Hanlfah and his two 
disciples, Abd Yusuf and Muhammad, and then the argu¬ 
ments on both sides by saying, “ Thus the term ‘ wakf! in 
its literal sense, comprehends all that is mentioned both by 
Eanifah and by the two disciples. Now, such, being the 
case, no preference can be given to the tenets of one party 
over those of the other, as drawn from the measuring of the 
term; this preference, therefore, must be given as^ diawn 
from arguments .”—Vide Hiddyah, vol. ii, pp. 335—330. 

But it is clear from the following passage that the author 
of the Hidfiyah gives preference to the doctrine of Abu 
Hanlfah: — “With respect to what is reported from Hanl¬ 
fah + that ‘the appropriator s right of property is extin¬ 
guished by a decree of the magistrate,’—our author remarks 
that this is approved doctrine, as such a decree removes all 
difference of opinion.”—Hidayah, vol. ii, pp. 337^338. His 
giving preference to the doctrine of Abu Hannah can also 
be concluded from his citing the arguments of this lawyer 
after those of his two disciples (Abd Yusuf and Muhammad).; 

So, according to Abd Hanlfah, the right of the appropri¬ 
ator abates as soon as the judge has pronounced his decree. 

The way to obtain which, say the compilers ot r atawa Aiani- 
afri, is for the proprietor to deliver the subject of the wakf to 
themutawalU, or superintendent, and then to require it back 


* Vide Fatawf* Alamgiri. vol. ii, p. 454.—B. Dig., r- 550. 

The right of the appropriator ceases, in the opinion of Abii Yusuf and 
Muhammad (without the order of a judge) ; it, however, docs so, according 
to the former, on his merely speaking the word; but, according to the 
latter, it does not cease till the appointment of a wuli, or governor, and 
the delivery of the property to him. The opinions of the' the 
to he nearly balanced between them, two authorities declaring that, the 
fatmi is with Alni Yusuf, while two more allege that it is with Muham¬ 
mad.—Fat4w4 Alamgiri, vol. ii, p. 455. B, Dig., p. 661. 

+ It is reported by Kaduri from Hanlfah, that the appropriator s right 
of property is not extinguished, except where the magistrate so decrees, 
or where the appropriator himself suspends it upon his decease, by deolar- 
£U“When I die, this house is appropriated to such a purpose, (and so 
forth) Abil Yusuf alleges that his right of property is extinguished upon 

the instant of his saying “ I have appropriated, —(andoertvin 1 the same 
opinion of 8UjU\ because that is a dereliction of property m the same 
manner as mamnumion. Muhammad says that it is not extinguished 
S he appoint a procurator, and deliver it over to him : and decrees are 
passed upon this principle.—Hidayah, vol. a, p. 337. 

| Vide p. 42, Lecture I, delivered in 1873. 





from him on the ground of the appropriation not being Lecture 
obligatory; whereupon the judge may pronounce his decree ffi 
that it shall be obligatory, and it becomes so accordingly.— 

Vide FatAwa Aiamgiri, vol. ii, p. 484—B. Dig., p. 550. 

Thus the appropriation becomes valid, that is absolute. Conclusion, 
according to the various opinions of the three great lawyers, 

—according to Abu Hanifah, in consequence of the appro- 
priator’s declaration, and the magistrate's subsequent decree, 

—according to AM Yusuf, by his simple declaration,—and' 
according to Muhammad, by his declaration and delivery to 
a procurator. It passes out of the possession of the appro¬ 
priates; but yet it does not become the property of any 
other person f because, if this were the case, it would follow 
that it is not in a state of detention, but may be sold in the 
samo manner as other property; and also, because if the 
person or persons to whom it is assigned were to become 
the proprietor of it, it would follow that it could not after¬ 
wards pass out of his possession in consequence of any 
condition stipulated by the former proprietor,—whereas it 
is not so, for if a person were to appropriate a dwelling- 
house (for instance) to the poor of a particular tribe, and 
the poverty of any one of those were afterwards romoved, 
the right in it passes to the others, which it could not do if 
this person were a proprietor.—Vide Hidftyah, vol. ii, p. 389. 

Derisions appear to be in both ways. Preference, how¬ 
ever, seems to be given to the opinion of Muhammad. See 
the Foot note at page 114, and Hidayah, vol. ii, p. 337. 

DCCCXCVTI. The pillars or essentials of wakf Princip ^ 
are special words declaratory of the appropriation^ 
by the owner (a), 

(a.) Such as “I have given this my land/’ or “bequeathed 
it as an appropriated or perpetual sadakah (charity). 

DCCCXCVIII. The legal effect of wakf according to the Principle. 
two disciples, is “ an abatement of the propriator’s right of 


* When the property has passed out of the appropriate whether by 
decree of the judge, according to Abu Hanifah, or by the mere appropri¬ 
ation. according to Abii Yusuf, or by the appropriation and delivery, 
according to Muhammad, it docs not enter into the property of the persons 
for whose benefit the appropriation is made.—Fatawa Aiamgiri, vol. ii 
p. *165.—B. Dig., p. 551. 

t Fatawa Aiamgiri. vol. ii, pp, 451 & 455.—B. Dig., pp. 451 & 452. 
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property in the thing appropriated in favor of Almighty 
God,” and, according to AM Hamfah, “ a detaining of it in 
the ownership of the appropriator, but without the power 
of alienation,”* and “ bestowing of its produce in charity .”+ 


Conditions. 

DCCCXCIX. Among the conditions of wakf 
are — u understanding and puberty on the part of the 
appropriator—as an appropriation by a boy or 
insane person is not valid. Freedom is also a 
condition, but not so Islam .f 


DCCCC. It is also a - condition that there be a 
nearness, that is, relation between the appropriator 
and the objects of the appropriation,f 


So, appropriation by a Muslim or a Zimin 1 lor a temple, or 
church , or for th e^io or of the enemy, is not valid.t 

DCGCCI. It is further a condition that the thing 
appropriated be the appropriator’s property at the 
time of the appropriation (6).f 

(b.) So that, if one were to usurp a piece of hind, appropriate, 
and then purchase it from the owner, and pay the price, or com¬ 
pound with him for other property, which is actually delivered 
up, it would not be a wakf. When a man makes an appropriation 
for certain good purposes of land belonging to another, and then 
becomes the proprietor of it, the wakj is not lawful, though it 
would become so if allowed by the proprietor. And if a bequest 
were made of land of which the legatee immediately makes a 
wakf after which the testator dies, the land is not wakf ; or if a 
donee of land should make an appropriation of it before taking 
possession, and should then take possession, the wakf would not 
bo valid. ’ Yet, if possession were taken of land, given under an 
invalid gift, and it were then made a wakf it would be lawful, 
tho donee being responsible for its value ; and if one should pur¬ 
chase by an invalid sale, take possession, and then make an appro¬ 
priation of the subject of sale in favor of the poor, the wakf would 
be lawful, subject to the like responsibility for its value to the 
seller; but if the appropriation were made before taking poases- 


* This, however, is till no decree is pronounced by the Kdii. 
j Fat&wi Alamgiri, vol. ii, pp. 454, 456, 457.—B. Dig., pp. 451, 452, 554. 
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sion, it would not be lawful. When a man buys land by a lawful 
sale, and makes an appropriation of it before taking possession 
and paying the price, the matter is in suspense until he pays the 
price and takes possession, when the wahf is lawful; but if he die 
without leaving any f>roperty, the land is to be sold, and the wahf 
is void. And if a right is established in the property, or it is 
claimed by a shaft, under his right of pre-emption, after the 
purchase has been made, the toalcf is void.* 
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DGCCCII. It is not necessary that there should Principle. 
be an entire freedom from the rights of other parties, 
as, for instance, in cases of pledge and lease (c).* 


(c.) So that if one were to give a lease of his land, and then Illustration, 
to make a wahf of it before the expiration of the term, the wahf 
would be binding according to its conditions, but the lease would 
not be void; and, on the expiration of the term, the land would 
revert to the purposes to which it was appropriated. In like 
manner, if a man should pledge his land, and then appropriate it 
before redeeming it from the pledge, the laud would not be with¬ 
drawn from the pledge ; and if it should remain for two years in 
the hands of the pledgee, and then bo redeemed, it would revert 
to the uses for which it was appropriated. Even though the 
pledgor should die before the redemption, yet if he leave enough 
to redeem the land, it is to be redeemed, and the wahf is obligatory. 

But if he should not leave onough for that purpose, the land may 
bo sold, and the wahf is void. In the case of a lease, when either 
of the contracting parties dies, it is void, and the land immediately 
becomes wahf* 

DCOCCIII. Even though the pledgor should die before Principle. 
the redemption, yet if he leave enough to redeem the land, it 
is to be redeemed, and the wahf is obligatory. But if he 
should not leave enough for that purpose, the land may be 
sold, and the wahf is void. In the ease of a lease, when 
either of the contracting parties dies, it is void, and the 
land immediately becomes wahf* 

DCCCCIV. It is also a condition that the party Principle. 
making the appropriation is not under inhibition at 
the time, either for facility of disposition, or debt.* 

DCCCCV. The absence of uncertainty is also required ; 
and if a person were to appropriate anything out of his 
land, without naming it, the appropriation, would be void, 


Principle. 




* Fafc£w& Alamgfri, vol. ii, pp. 157 Sc 458—B. Dig., pp, 554 Sc 555. 
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• though if it were the whole of his share, without naming the 
portion, it would be lawful on a favorable construction (d)* 

(d.) A man makes wahf of his land, on which there are trees, 
excepting trees, — it is not lawful; because the treos, being 
excepted, with their sites, what enters within the walcf is unknown. 

DCCCCVI. An appropriation is not complete 
according to Hanifah and Muhammad, unless the 
appropriator destine its ultimate application to 
objects not liable to become extinct ( e ).—Hidayah, 
vol. ii, p. 341. 


(e.) As where, for instance, a man destines its application 
ultimately to the poor (as by saying—“ I appropriate this to such 
a person, and after him to the poor ”), because these never become 
extinct.— Ibid. 

DCCCCVII. If a person appropriate land, and it should 
afterwards appear that an indefinite portion of the land was 
the property of another person, the appropriation is void 
with respect to the remainder also, according to Muham¬ 
mad (/). If,- however, it should appear that another is 
entitled to a portion of the land, of a specific and not of an 
undefined nature, in this case, the appropriation is not void 
with respect to the remainder (g). —Hidayah, vol. ii, p. 340. 

(f.) Because, in this instance, the separation into indefinite 
divisions is associated with the appropriation, which is con¬ 
sequently invalid, in the same manner as a gift.f— Ibid. 

(g.) Because of no indefinite division existing in this instanoo : 
and gifts and charitable donations are also subjects to the same 
analogy.— Ibid. 

DCCCC VIII. It is also a condition that the appro¬ 
priation be at once complete and not suspended on 
anything (h)* 


* Fatawa Alamgiri, vol. ii, p. 458.—B. Dig., pp. 555 <te 556. 
f It is otherwise where a donor resumes a port of his gift, or where 
the heirs of a donor, who had made the gift upon his death-bed, resume 
two-thirds of his gift after his decease, for if a person, upon his death¬ 
bed, make a gift or appropriation of the whole of his property, and the 
heirs resume two-thirds, still the gift or appropriation is not rendered 
void, because, in this instance, the separation into indefinite divisions is 
.supervenient, and not associated; that is, a.t the time of the gift or appro¬ 
priation the article was not.divided into undefined portions, but became 
so afterwards.—Hidayah, vol. ii, pp. 340 & 341. 
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(A.) As, if one should say “If my son arrives, my mansiou is Lkcturk 

a charity appropriated to tho poor,” and the son should airive, ___ 

the mansion does not become wakf. And if ono were to say 

« This my land is charity if such an one please,” and the person Illustration. 

referred to should indicate his pleasure, still the wakf would he 

void. But when one has said “ If this mansion he my property, 

it is appropriated as charity,” the appropriation is valid if the 

mansion actually be his property at the time ol speaking; for the 

suspension is here on a condition that is actually fulfilled, and 

there is no contingency. A man loses his property, and says “ If 

I find it, by God, I will make a wakf of my land,” a*id he finds 

the property, it is incumbent on him to make a wakf of his land, 

for tho benefit of those to whom it is lawful for him to pay mkdt, 

or poor’s-rate; and if ho should make it for those to whom it is 

not lawful for him to pay zalcdt, the wakf would not be valid, nor 

he be released from his vow. If he should, say “ When such an 

one arrives,” or “ If I speak to such an ono, this my land is 

charity,” it is obligatory, being in the nature of an oath and a 

vow; and if the condition happen, it is obligatory on him to 

bestow his land in charity, hut this is not an appropriation. When 

a man says “ If I die of this my disease, I have made this my 

land wakf,” it is not valid, whether he die or recover ; but if he 

should say “ If I die of this my disease, make this my land wakf” 

it is lawful. The difference is, that the latter expression amounts 

to a conditional appointment of an agent, which is lawful.* 

DCCCCTX. It is further a condition that there Principle. 
be no stipulation in the ivakf for a sale of the pro¬ 
perty and expenditure of the price on the appropri- 
ator’s necessities; and if there be so, the wakf is 
not valid.* 

DCCCCX. Perpetuity is also among the con- Principe 

ditions of accoi’ding to &U opinions, -though, 

according to Abu Yusuf, the mention of it is not a 
condition, and this is correct (*).* 


(?;.) A man appropriates his mansion for a day, a month, or Illustration 
any specified time, without further addition,—the wakf is valid 
and perpetual. But if he should say “ This my land is a aadakah 
appropriated for a month, and when the month has expired, the 
wakf is void,” the wakf would be void immediately according to 
HalUl; because perpetuity being a condition, limitation to a par- 


Fat£iw& Aliuugiri, vol. ii, pp. 457 & 458.—B. Big., p. 556, 
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ticular time, is not lawful. If one should say u This my land is 
a sadaJcah, appropriated after my death for a year,” without fur¬ 
ther addition, the appropriation would be lawful in perpetuity for 
the benefit of the poor, lor the words have the meaning of a 
bequest. And if one should say- “ This my land is a sadaJcah, 
appropriated to such an ono after my death for a year, and when 
the year has expired the appropriation is void,” it would be a 
bequest after his death to the person referred to for a year, and 
then it would become a legacy to the poor, and its produce would 
be distributed among them. But if he should say “ My land is 
appropriate^ to such an one for a year after my death,” without 
further addition, the produce would be to him for a year, and 
then it would revert to the heirs.* 

According to Abu HawCfah and Muhammad ,— 

DCCCCXL It is further a condition, that the 4 
ultimate destination to which the rent or produce is 
to be applied is one that can never he cut off or 
fail, and, unless such be mentioned in the wakfi it is 
not valid** 

But,, according to Abu Yusuf, the mention of it is not a condi¬ 
tion. Nay, the wakf is valid, in his opinion, though a purpose is 
mentioned which is actually out off or fails ; for, in that case, the 
rent or produce would revert to the poor, which must be supposed 
to be the appropriate r’s design, though he should fail to mention 
it.* 

DCCCCXJI Further, it is required that the 
subject of the wakf be either alctir ,f or a mansion. 

So that the icakf of anything that is movable, 
except beasts of burden, and arms, is not valid (unless 
accessory, or customary)/* Vide post , pp. 123, 124. 

As to an option being annexed to a wakf, Muhammad is of 
opinion that no option should be annexed to it, and in case the 
condition of option is annexed to a wakf, the wakf would not be 
valid, though the condition itself is cancelled,^: But Abu Yusuf, 


* FatSwa Alamgirf, vol. ii, pp. 457, 468 & 460. — B. Dig-., pp. 557 & 558. 
f The Btriofc meaning of the word is “ a space covered with buildings,” 
so that properly speaking the term is not applicable to Zayat. Fat&wa 
Alamgiri, vol. iii, p. 605. But according to the Kif&ycik (vol. iv. p. 940) 
and the Indy ah (vol. iv, p. 263), ah dr, in the sense in which it is liable to 
pre-emption, includes a Zayat . 

X The opinion of Muhammad being cited in the Hiduyah after that of 
Abu Yusuf, seems to have been approved by that authority. 




maintains that a condition of option in favor of the appropriate!* Liccrrunn 
for three days is valid. They both, however, were agreed with IV - 
regard to the wahf of a nasjid made on the condition of the 
appropriately having an option, that the ivakf would be lawful, 
an^ tho option void.* 

If the appropriator reserve to himself a right of changing the 
lands he appropriates for any other lands, at pleasure, it is lawful 
according to Abu Yusuf. Muhammad maintains that the appro¬ 
priation itself is valid, but that the condition reserved is void, 
because the condition does not prevent an extinction of right of 
property; and the appropriation is consequently complete, because 
of the extinction of this right; but the condition, as being invalid, 
is void, in the same manner as the reserve of a right of change, in 
the foundation of a mosque, is void.—Hidayah, vol. ii, p. 35 f. ? 

The words by which wahf is , and is not , effected . 

DCCCCXIII. Wahf or appropriation, is effected Principle. 
by the expression of the word wakf (detention or 
appropriation), combined with that of sadakah , or 
charity (/); or the expression of the word wakf 
alone is sufficient for the purpose ( g ). 

(/.) When a person has said “ This my land is a sadakah , or Illustrations, 
charity, freed and perpetual, during my life and after my death,” 
or “ This my land is a sadakah, appropriated, detained, and per¬ 
petual, during my life and after my death,” or “ This my land is 
a sadakah, detained and perpetual during my life and after my 
death,” the land becomes a wakf, lawful and obligatory for the 
benefit of the poor according to all opinions. And if he should 
say “ a sadakah appropriated and perpetual,” it would be lawful 
according to the generality of “ our ” learned men ; or if he should 
say “a sadakah appropriated,” or “ a sadakah dotained,” without 
saying “ perpetual,” tho land would become a wakf according to 
all who consider appropriation lawful, because a perpetual sadakah 
is established which does not admit of cancellation. The words, 

“ This my land is a sadakah , appropriated to what is good” or 
“ to good purposes,” also amount to a wahf* 

({/•) Though no mention be made of sadakah, yet if wakf 
is mentioned, as by a person’s saying “ This my land is wakf” or 
“ 1 have made this my land wakf” or “ appropriated,” the land 
would be a wakf for the poor according to Abu Yusuf. And 
Sadar-ush-Shahld and the Shaikhs of Bulkh have said, “ Decrees 


* FaUwii Alamgirl, vol. ii. pp. 159 & 1G0,— B. Dig., pp. 567 & 653. 
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Litert:i:n are given on the opinion of Abu Yusuf, and we decree according 
IV. to it j also, from regard to custom.” And if lie should say “it 
* is appropriated to Almighty God for ever,” it would he lawful 
without the word sadakah, and would bo a ivakf for the poor. 
Tho word “ wahf ” alone, or in combination with hctbs, establishes 
a walcf according to the approved opinion, which is that of Abu 
Yusuf. If one should say “ I have made this my land prohibited,” 
or “ it is prohibited,” that would be the same in the opinion of 
AM Yusuf; according to Abu Jaafar, as if he had said “appro¬ 
priated.” If a person should say “ This my land is appropriated 
for such an one,” or “on my son,” or “the poor of my kindred, 
being good persons,” or “ orphans, and the appropriation of it is 
not to be reversed” it would be no wahf according to Muhammad, 
because it is for a puipose that may be cut off or fail, and is not 
perpetual: but it would be a wahf according to Abu Yusuf, 
because the making of it perpetual is not a condition with him. If 
one should say “My land,” or “my mansion is a sadakah, appro¬ 
priated for such an one,” or “ the children of such an one,” they 
would be entitled to the produce while they lived, and after their 
decease it would go to the poor. If one should say “ My land is 
sadakah for God,” or “appropriated to Almighty God,” it would 
become 'wahf. So also, if he were to say “My land is appropriated 
for a good purpose,” it would be as lawful as if he had said “ a 
sadakah appropriated.” 4 ' 5 

Remarks. There is a distinction between a wahf and a vow, and it is as 

follows :—A man says “ This my land is sadakah; ” this is a netzr, 
or vow, to bestow in charity; and if he bestow tlio specific thing 
or its price, it is lawful. And if he say “ I have made a sadakah 
of this my land on the poor,” there is no ivakf but a vow which 
obliges him to bestow the specific thing or its value ; and if he do 
so, he is absolved from, his vow; but if not, the land may be 
inherited from him, and the judge cannot compel him to apply it in 
charity, for what ho has said is in the place of a vow. Nor if he 
should say “This my land is sadakah for good purposes,” would 
this be a ivakf 1 Nay, it would be a vow. And if the words were 
“ I have given the produce of this my mansion to the poor,” it 
would be a vow to give the produce in charity; or if the words were 
“ I have given this my mansion to the poor,” it would be a vow to 
give the mansion itself. And if he should say “ Sadakah not to be 
sold,” it would be a vow of charity, not a wahf. Bub if he were to 
add “not to bo given, and not 'to be inherited,” it would be a 
wahf for the poor.* 


Fatawa Alamglrf, vol. ii, pp. 460 & 401.—B. Dig., p. 559 & 500. 





On the proper subjects of wakf, or appropriation, and of 

what things appropriation is or is not lawful. lv ‘ 


DCCCCXIY. An appropriation of akar* is law- Principle. 
ful,—as of lands, mansions, shops; so also of every 
movable that may be an accessory to it (a).f 

(a.) As when a man has appropriated his land with its slaves, Illustration. 
- cattle and implements of husbandry. But when a person appro¬ 
priates his land with the slaves and cattle at work thereon, he 
ought to mention them, and specify their number; and should 
further make it a condition that they are to be maintained out of 
the produce; though if he fail to do so, they are to be main¬ 
tained notwithstanding. But when their maintenance is made an 
express condition, it is to be continued as long as they live, 
though they should bo siek ancl disabled from working, unless it 
be added “for working on the land.”t 

DCCCCXV. With regard to movables, when de- Principle. 
signcdly appropriated, if they are beasts of burden 
or weapons of war, the wakf of them is lawful (7i).f 


Annotations. 

dccccxiv, dccccxv. The appropriation of land is lawful; because several 
of the Prophet’s companions appropriated their lands ; but th« appro¬ 
priation of movable property is altogether unlawful, whether purposely, 
or as a dependant. This is the opinion of Uanifak. Abu Yusuf alleges 
that if a person appropriate lands, together with the cattle and slaves' 
attached to them, it is lawful; and the same of all instrunWrvts of hus¬ 
bandry ; because those are all dependants of the soil in the fulfilment 
of the design ; the appropriation of these, therefore, as dependants of the 
land, is lawful; for many things are admissible dependantly , which are 
not so positively; thus the sale of wine (for instance) by itself is 
unlawful, whereas along 'with land it is lawful; — and in the same man¬ 
ner the appropriation of the beam of a house is unlawful, whereas along 
with the house it is clearly legal. The opinion of Muhammad , also, 
accords with that of Abu Yusuf in this point.—Hidayuh, vol. ii, 
pp. 342 & 343. 


* See the foot-note at page 120. 

f Fab&\v& Alamglri, vol. ii, p. 4G2.—B. Dig., pp. 5G1 & GG2. 
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DCCCCXVI. As to other things than the above, if they 
are not such things as it is not the custom to appropriate, 
the waJcf of them is unlawful When, again, they are fiuclt 
as it is customary to appropriate ( Kurctn , for instance), the 
wakf of them is lawful according to Muhammad, whoso 
opinion is approved by the great body of the learned, and 
has been adopted for the fatwd* 

The appropriation of things which are consumed in using, such 
as gold and silver, or eatable3 and drinkables, is not unlaw!u.1 
according to the generality of the lawyers; but by gold mid silver 
are not to be understood dindrs and dirhams , or what is not orna¬ 
ment. And if one should make an appropriation of dirhams or 
things estimated by measure, or clothes, it would not be lawful. 
But it is said that in places where this is customary, decrees are 
given in favor of the legality of the appropriation.* 

If it bo asked how, that is, how can the money be applied 'l it is 
answered that the dirhems may bo lent to the poor and taken back 
again,j* or given in muzdrabat, and the profit laid out In charity ; 
and wheat may be lent to the poor to sow and then taken from 
them, and clothes lent to them to wear when necessary, and then 
taken back.* 


Annotations. 


dccccxvi. It is not lawful to appropriate movables, the appropriation 
of which is unusual or uncommon according to our doctors. The argu¬ 
ment of our doctors is that appropriation requires perpetuity according 
to what has been already stated ; and this cannot exist in movables, 
since these are not of a lasting nature : analogy, therefore, suggests that 
the appropriation of movables, in general is unlawful:—it is admitted, 
however, in some articles, (although contrary to analogy), because of the 
traditions already recorded,—-and in other articles (such as axes, saws , 
and so forth), because of utility: but the appropriation of furniture, 
clothes, and slaves is unlawful, as being contrary to the suggestions of 
analogy, because they have neither tradition uor utility to support the 
legality, and therefore resemble dirhams and dinars. —Hidayah, vol. ii, 


p. 344. 


* Fat&wa Alamglrf, vol. ii, p. 462.—B. Dig., pp. 561 & 562. 
f Without interest is implied. — If the money were laid out in Govern¬ 
ment securities, or the like, and the interest or dividends applied to the 
purposes of the wahf, it does not appear to me that the objection would 
apply, as in the buying and selling of these there is no exchange of things 
of the same kind; anil it is by no means uncommon for Musalm&ue in 
India to take interest in that way.—Note by Mr. Baillie, 
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DCCCCXVII. Confusion in things ( miishdd ) that L «^ r URK 
do not admit of partition docs not prevent the —- 
validity of a wakf; and on this point there is no principle .. 
difference of opinion.* 

For the wakf of half a hath is lawful, though it bo confused. Illustration, 
But the wakf of an undivided share in a thing that admits of 
partition is not lawful according to Muhammad, whoso opinion 
has been adopted by the learned of Bukhara. The moderns, 
however, decide according to the opinion of Abu Yusuf, who said 
that it was lawful; and that is approved.! Hence,— 

DCCCCXVIII. The wakf of an undivided share Pri,ld P k - 
in a thing that admits of partition is also lawful.* 

However,— 

DCCCCXIX. Both doctors agreed in negativing Pnwi P le - 
the wakf of a mushda (that is, a thing not divided) 
for a masjid, or a burial ground, whether the property 
be susceptible of division or not.* 

DCCCCXX. They were also agreed that if the Pnnciple r 
whole of a thing he appropriated, and a partition is 
subsequently decreed, it is not lawful.* But,— 


Annotations. 


dceccxviii. The appropriation of an undivided part or portion is 
lawful according to Abu Yusuf. Such as the half, or the fourth, of a 
field, house, &c.—Hidayah, vol. ii, p. 389. 

Abu Yusuf also maintained that the wa A/of a mvshdd is valid, while 
Muhammad was of a contrary opinion.—Fatawa Alamgiri, vol. ii, 
p. 454.—B. Dig., p. 551. 

dccccxx. When one has appropriated his share in land held in joint 
ownership, the. person with whom a partition is to be made is the partner, 
and, after his death, his executor. And when a person has appropriated 
half of his own land, the proper party to make a partition is the judge; 
or if he sell his remaining share, the purchaser may make the partition, 
and the seller may then purchase back the share from him.—Fatawa 
Alamgiri, vol. ii, p. 466.—B. Dig., p. 564. 


* Fatawa Alamgiri, vol. ii, p. 466.—B. Dig., p. 664. 
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DCCCCXXI. When the judge has given his 
decree for the validity of a wakf of mushcid , his* 
decree is operative, as in all other matters on which 
there is a difference of opinion.* 

If a person appropriate his share in partnership lands, he must 
divide it off, and detach it from those of his partner. If, on the 
other hand, a person appropriate the half (for instance) of his 
own land, in this case, the KM is to divide it off, and alienate it 
from the appropriate. For the appropriate is not at liberty 
himself to divide off the portion of land which ho has appropriated, 
or to separate it from that portion which he has not appropriated, 
becauso one person is incapable of himself making a division and 
thus giving to himself since division can take place only between 
two. —Hid&yah, vol. ii, p. 345. 

DCCCCXXII. Upon an appropriation becoming 
valid and absolute, the sale or transfer of the thing 
appropriated is unlawful according’ to all lawyers.— 
Hiddyah, vol. ii, p. 344. 

On the Pv^oses for which a Property nay be appropriated. 

DCCCCXXm. An appropriation for the kindred 
of the Prophet is lawful according to the most ap¬ 
proved opinion.f 

DCCCCXXIY. An appropriation for travellers is 
lawful; but it is to he applied to the poor among 
them exclusively of the rich if 

And if one should say “to perform tho every year with 
the produce,” or “ to bestow every year in charity instead of my 
sins of omission,” or “ to pay my debts,” it would be lawful, if tho 
ultimate destination were a perpetuity for the poor. So also if 
he should say “My land is a sadahah appropriated for jihad, or 
religious wars,” or “ shrouds for tho dead,” or “ digging their 
graves,” it would be lawful.t 

DCCCCXXY. An appropriation for sufis is not lawful 
according to some; but others have said that it is lawful, 
and that the produce is to be expended on the poor among 
them. This opinion is correct.f 


* Fat&wft Alaragirl, vol. ii, p. TGG.—B. Dig., p. 564. 
f Fat&wa Alamghi, vol. ii, pp. 467 & 468.—B. Dig., pp. 666 & 667. 
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What is included in waJcf without express mention, and t^arvria 
what is not so included. IV - 


DCCCCXXYJ. When a mansion has been appro- Principle . 
printed without mentioning that it is with all its 
rights, and every thing small and great belonging to 
it, or in or of it, every thing that would be included 
in the sale of it is included in the wakf. So also 
in the wakf of shops , every thing is included that 
would he included in the sale thereof. 5 * 

DCCCCXXYIL In the wakf of a land the build- Principle. 
ings and trees standing thereon are included therein, 
but not the fruit then on the trees: nor the crop if 
the land has already been sown. Canes and other 
plants that are cut annually are not included, but 
such as are cut biennially are included in the wakf 
of the land. 

Ivhassfif has mentioned in his book on wolf that when a man in illustrations 
good health has made an appropriation of his land for specified 
purposes, and after these for the poor, the buildings and the palm 
and other trees on the land are included in the wakf, lie has 
also mentioned that fruit is not included in an appropriation of 
trees : and most of “ our ” Shaikhs are of that opinion, and it is 
correct. And if one should say “ I have appropriated this my 
land as a sadahah , with its rights and all that is in it and of it,” 
and there happens to be at the time fruit on the trees, be ought to 
bestow the fruit in charity on the poor, though not by way of 
wakf but by virtue of his vow, on a favorable construction, and 
what is subsequently produced is to be applied to the purposes 
specified in the waif. And if* he should say “ My land is appro¬ 
priated as a mdahah after my death to the end, that what pro¬ 
duce God may cause to come out of it shall be to the servants of 
God,” and then dies leaving fruit actually on the trees, the fruit 
does not enter into the bequest by virtue of tbe wakf.* 

When land is appropriated which has been sown, tho growth is 
not included, whether it have any value or not. Canes and other * 
plant s that are cut annually are not included, but such as‘are cut 
biennially are included in a wakf of the land. * 


Fatawa Alain girl. vol. ii, p, 46G. —B, Dig., p. GG3. 
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DCCCCXXVIII. When a man has appropriated 
his land without mentioning a right of water or way, 
both are included on a favorable construction.* 

Because land is not appropriated except on account of what it 
will produce, and for that purpose both are included.* 

Mills in a field {Zayat), whether water or landmills, and Per¬ 
sian wheels and buckets used for raising water, are included in 
the appropriation of it.* 

On Disbursements with respect do a wahf property. 

DCCCCXXIX. The inconle of a wakf is to be 
expended in the first place on necessary repairs, 
whether tlic appropriator has made it a condition or 
not; and next, if nothing else has been specified, on 
such things as are nearest and most essential to the 
general purpose of the appropriation (■<*).* 

U\ As, for instance, in providing an Im&m for a masfid, or 
place of worship, and a professor for a madrasah, or college. 

DCCCCXXX. But if anything else has be.eix 
specified, the income must he applied to that imme¬ 
diately after the repairs.* 

If a person should say “ I have given the produce to such an 
one for a year, or for two years, and after that to the poor/’ and 
should make it a condition that the repairs are to be made out of 
tho produce, the repairs are to be postponed to the right of the 
person, unless the postponement of them should be for the manifest 
injury of the wakf, in which case the repairs must first be made. 


Annotations. 

decccxxvii. It is incumbent that the income of an appropriation be 
in the first instance expended in the re pairs f of it, whether the appro¬ 
priate may have stipulated this or not; because liis design was that the 
income should serve as a perpetual fund; and as a perpetual income 
cannot be drawn from the article appropriated unless it be preserved in 
continual repair, that is a necessary attendant upon it, and also, because 
all acquisition must be attended with expense,—in other words, he who 
enjoys the profit must also bear the loss.—Hiclayah, vol. ii, p. 346. 


* Fataw& Alamglrf, vol. ii, p. 468.—B. Big., p. 665. 

+ Arab. T&mir: meaning, the rendering of a place habitable, by culti¬ 
vation, if it be land, or by rcbnildhuj, $o., if it be houses.—Note by the 
Translator of the JJidoyah, 
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DCCCOXXXI. Tf a person appropriate a hm.se with this Lecture 
condition, that his son or any other person shall reside lv ‘ 
therein during life, the repairs are incumbent upon him principle . 
who has the right to inhabit it. 

Because he who enjoys the profit must also bear the loss.— 

Hidayah, voL ii, p. 347. 

DCCCCXXXII. If, therefore, the person in question Principle. 
refuse or neglect to repair the house, or be incapable of so 
doing from poverty, the magistrate must, in this case, let it, 
and provide for the repairs out of the rent; and must return 
it to him upon the repairs being completed.— Ibid. 

Because by this means attention is paid to the rights both of 
the appropriator and of the person to whose use it is appro¬ 
priated.— Ibid. 


DOCCCXXXIIL If any part of the buildings of the Principle, 
wakf should fall down, the hakim should use the materials 
for repairs, if any are required, and if not, preserve them for 
a future occasion; or if there, is any good objection to 
his doing so, he may sell them, and apply the price in mak¬ 
ing repairs when required.* 

It is proper to observe that— 

DCCCCXXXIY. It is not lawful for the occupant to let Principle. 
the house, since he is not the proprietor. The magistrate, 
on the contrary, possesses a general power, as being the 
agent of the community.—Hidayah, vol. ii, p. 348, 

Such buildings or materials of an appropriation as become Illustration, 
damaged or useless, must be employed by the magistrate, in the 
repairs of it, whore necessary ; and if these bo not immediately 
necessary, he must keep the articles in question ‘until such time 


Annotations. 

dccccxxxiii, dccccxxxiv. If one should appropriate his mansion for the 
residence of his child, the repairs are to be made by the person who has 
the right of residence ; and if he refuse, or is poor, flue Mkim } or judge, 
is to let the mansion, and to make the repairs out of the rent; aqdyvhen 
these have been completed, he should restore it to the person entitled to 
reside in it. But that person cannot be compelled to make the repairs, 
nor is he at liberty to let the mansion.—Fatawa Alamgirf, vol. ii, 
p. 468.—B. Dig., pp. 565 & 566. 


* Fat>£w& Alamgfrl, vol. ii, p. 468.—B. Dig., pp. 566 & 566. 
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as Occasion offers, when he- must employ them in making tho 
necessary repairs ; as repairs are required from time to time, in 
order that the appropriation may be continually preserved, and 
the design of tho appropriates answered. If the materials of the 
decayed place be damaged so much as to render it impracticable 
to employ them in the repairs (by the timbers being broken, tor 
instance), it is incumbent on the magistrate to sell them, and 
expend the price in such repairs : but it is not lawful for him to 
give them to the occupants, because the timbers, and so forth, are 
constituent parts of the actual appropriation, in which no person 
has any right,—their right being merely to the wse, and not to the 
thing itself.—HidAyah, vol. ii, pp. 348 & 349. 

On the wait/ or settlement * by a person on himself, his 
children and offspring (Nasi). 

DCCCCXXXV. A person can lawfully settle his 
land first on himself, then on another person, and 
after liim upon the poor; or first upon a person and 
then upon himself. 

A man says “ My land is a sadahah settled on myself.” Such 
an appropriation is lawful according to what is approved. So 
also if he should say “ I have settled* it on myself, and after me 
on such an one, and then upon the poor,” it would be lawful accord¬ 
ing to Abu Yusuf. And if one should say “ My land is settled 
on such an one, and after him upon me,” or should say “ upon 
me and upon such an one,” or “upon my slave and upon such an 
one,” the approved opinion is that it would be valid.f 

DCCCCXXXYL When a man has made a valid appropri¬ 
ation of his land upon his child (yjaladf and after him upon 
the poor, the child who may he in existence at the dime ol 
tho existence of the produce enters into the benefit ot the 
walcf whether he were bom at the time of the appropria¬ 
tion of the wahf or not (a). And, in like manner, if the 
words were “ on my child, and what chi ld may happen to 
me, and when they fail, upon the poor” (6).t 

(a.) Such was the saying of HallAh, and it was adopted by 
tho learned of Balkli, and is approved.! 


* Though I use the words “ settlement" and “ settled” in this section as 
being- more appropriate to the subject of tho wahf, the original words are 
the same as those generally translated “ appropriation and “ appropriate!. 
Note by Mr. Baillie, who made the above translation from die lata/vd 
Alamgirl. 

f Fatawa Alamgiri, vol. ii, p. 471.—B. Dig - ., p. 567. 
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(b.) When a man has made use of these words, though he Lecture 

have no child at tho time, the appropriation is valid; and the * v - 
produce, when there is any, is to be divided among the poor. If 
a child should be bom to him after the division, the subsequent 
produce is to be expended on his child so long as he lives; and 
when there is iio surviving child, it is to be expended on the 
poor. * 


DCCCCXXXVIT. If a man should say “ I have settled Principle.. 
on my children ( ouldd ),” males and females are included (e).* 

(c.) But in every case in which a right is established in favor ‘Illustrations, 
of children , it/s children of known paternity (nasab) that are 
included. Hence, if there be a child who is not of known paternity, 
but whose paternity is known- on the word of the appropriator, 
such child is.not included/' 

Fox; example, when a man has said " I have settled this my 
land on my child/’ and^his bondmaid is subsequently delivered of 
a child within six months of there being produce of the land, and 
he claims the child/ though its descent from him is established, 
it has no share in the produce. But if his wife, or um-i-walad , 
should be delivered of a child within six months from the time of 
the produce, the child would be entitled to a share in the tvakf 
If, however, the delivery should not take place till six months or 
more, the child would have no right to participate/ 

DCCCCXXXVIIL A right attaches to the pro- Principle. 
duce as soon as it has value. 

For determining the day when a right attaches to the produce, 

Hallal has said that it is the day when tho produce has value : 

‘and he has not mado it a condition that there shall bo anything 
over and above the actual expenses/ But,— 

DCCCGXXXIX. When a right is annexed to a quality, Principle. 
it has reference to the time of the wahf, or to the time of 
the produce, according as the quality is fixed or transient. 

If one should say “ My land is a sadakah settled on my one- Illustrations, 
eyed anc\blind children/’ the wakf is theirs to the exclusion of all 
others; and one-eyedness or blindness is to be regarded as of the 
day of the settlement, not of the existence of the produce. So 
also if ho should say " On the little ones among my children,” the 
wcikf'.l q for them specially, and tho right is to be reckoned as 
appertaining to such of them as are little at the time of the settle¬ 
ment, ligt. of that existence ef the produce/ But if tho appropria- 


* Fat&wa Alarngiri, vol. ii, ( p* 471.—B, Dig., pp. 567 ■& 568. 
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tion were ° for my children who are dwelling in Bussorah,” tha 
residence is to be regarded as having reference to the time of the 
existence of the produce. The result is that when the right is 
established on a quality that does not cease, or if it ceases, does 
not return after it has onco ceased, it is to be regarded as having 
roforence to the existence of the quality at the time of the settle¬ 
ment ; but when the right is established on a quality that ceases 
and returns again after it has ceased, the right is regarded as 
having reference to the existence of the quality at the time of the 
coming of the produce. When a man has settled his land on his 
male child, males only are included and not females, because he has 
described the child by a quality that does not cease. And if he 
Bhould say “ My land is settled on the males of my ohildren, and 
the children of the males of my children/’ those only are included 
who are in existence having this quality on the day of making the 
settlement. But if he should say “ I have settled it on those of 
my children who profess the Muslim faith,” or “ on those of my 
children who are married,” till those are included who have professed 
the Muslim faith, or been married since that day, and not those who 
were then Muslims or married. And if he were to say <f Among 
the poor of my children,” without further addition, those who are 
poor at the time of the occurrence of th(3 produeo are included. 
If he should say “ Among those who have become poor among 
my children,” though, according to Muhammad, the produce 
would be for those only who from being rich have become poor ) 
yet, according to others, it would be for all those who are poor at 
the time of the produce, whether they wore previously in better 
circumstances or not; and this is correct. And if the words were, 
“ all who aro in need of my children,” every one answering that 
description at the time of the produce would be included.* 

Child means “ child of loins ” where there is in existence, and 
if none, “ child of a son.” Failing whom it includes all of the 
lower generations in existence. 


The child and child of a child include two generations, and 
child and child of a child and his child inoludo the present and 
future generations. 

A man has said u This my land is a sadakah settled on my 
child” (walad ); the produce is for the child of his loins, males 
and females taking equally, and so long as there is in existence 
one child of his loins, the produce is to him or her only. When 
there no longer remains one of the first generation (batn), the pro¬ 
duce is to be expendod on the poor, nothing being allowed to the 


Fatawa Alamgfri, voL ii, p. 473.—B, Dig., pp. 669—571. 
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child of a child. But if he had no child of his loins at the 
time of the settlement, and there was then a child of a son, the 
produce is to the son's child, none of the generations besides him 
participating with him; the child of a son in the event of there 
being no child of the loins, thus coming into his place. The 
child of a daughter is not included, according to the Zakir 
ur-Bawayel , which is correct. If, after this, he should have a son 
of his luins, the future produce is to be expended on him. When 
there is no child of tlio first or second generations, but there 
happens to bo a third and fourth generation, and others besides, 
the third generation, and those below- them, participate toge¬ 
ther, even though there should bo many of them. Everything 
that has been said of the words “ my child ” is applicable to the 
words “ child of such an one.”* 

If one should say “ This my laud is a sadahah settled on my 
child, and child of my.ohild,” the child of his loins, and the child 
of his child in existence on the day of the settlement, and those 
who are born afterwards aro included, and the two generations 
participate in the produce, but none below them aro included, 
nor the children of daughters, according to the Zdhir ur~Eawdyet, 
and the fatwd is in accordance with it. And if ho should say, 
“ Upon my child, and child of my child, and child of the child of 
my child," mentioning three generations, the produce is to be 
expended upon his children for ever, so long as there are any des¬ 
cendants, and is not to be applied to the poor; while one remains 
the walcf is to that one, and the lowest among them; the nearer and 
more remote being alike, unless the appropriator say in making the 
wakf, “ the nearer is nearer,” or say “ on my child, then after¬ 
wards on the child of my child,” or say “ generation after gener¬ 
ation ” (batnan badd bat/i), when a beginning must be made with 
them with whom the appropriator has begun.* 


If he (the appropriator) should say “ This my land is a saclakah 
settled on my children" (oulad), all generations are included on 
account of the general character of the name ; but the whole is 
to the first generation while any remains; and when they are 
exhausted, to the second ; and when they are exhausted, to the 
third, fourth, and fifth; all these generations participating in the 
division, and the nearer and more remote being alike.* 

If he should say “ I have settled it on ray children,” and he 
has only one child at the time of the produce, half of it will be 
for that child and half to the poor. But if the words were “ on 
my child,” and he has only one, the whole of the appropriation is 
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for that child. So also when he has had several children and 
they have failed, leaving only one remaining.* 


A man appropriates an estate by the words u sadakah on my 
two children, and when they fail then upon the children of both, and 
the children of the children of both for ever so long as there are 
descendants,” and one of the children dies leaving a child, half of 
the produce is to be expended on the surviving ohild, and half to 
the poor; but when the second of the children of the appropria- 
tor dios, the whole of the produce is then to be expended on the 
children of the two, and the children of .the children of the two. 
If he should say “ This estate is sadakah settled on the needy of 
my children,” and there is only one needy child among them, the 
half of the produce is to be expended on him and half on the 
poor.* 

DCCCCXL. If a person should say " This my land 
is a sadakah settled on my sons,” and has two or more sons, 
the produce is to them. If he have hut one at the time of 
the existence of the produce, half of it is to him and the 
other half to the poor; and if he have sons and daughters 
the produce is to them equally, according to Hall&I, and 
this is correct, and is as if he had said “ My land is settled 
on my brothers,” having brothers and sisters, when they 
would all participate * 

DCCCCXLI. And if he should say “ Upon my sons,” 
and he has no sons, but only daughters, the produce would 
be to the poor; and, in like manner, if he should say “ Upon 
my daughters,” and he has only sons, the produce would be 
to the poor.* 

DCCCCXLII. If one should settle his estate “on his 
son and his children, and the children of his children, for 
ever so long as there are descendants,” the produce is to be 
divided among them, according to the number of heads, 
males and females being on an equal footing, and the children 
of daughters being included* 

DOOCCXLIIL If one should make a settlement on 
his nasi or zariyat (both words meaning progeny), the 
children of his sons and the children of his daughters would 
be included, whether near or remote. But if the settlement 
were on one who is related to him (man yunsibu), the 
children of daughters would not be included.* 


Fnt&wa Alamgiri. vol. ii. pp 174 & 476.—B. Dig., pp. 671—673. 
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A man has said “My land is sadakak settled on my child and Leotvius 

my nml” the settlement is valid, and the males and females of 1V - 

his children and children's children arc included; the near and 
the remote, the children of sons and the children of daughters, Illustration, 
the free and slave, being all equal, though tho share of the slaves 
belong to their master. And if he should say “I have settled it 
on my child and my nasi” and.he has also a grandchild at the 
time, but a child of his loins is born to him after tho settlement, 
they both enter into the right. So also if he should say “ This 
my land is sadakak settled on my children in being, and on my 
nasi” a child subsequently born would enter by means of tho ' 
word used, nasi. If the words were “ on my children in being 
and their nasi” the childron in being and their nasi would enter, 
whether the nasi were in being or not, but none of his children 
who are not in being, nor thoir nasi, would be included. So also 
if he had said “ Upon my children in being, and their children," 
and there should afterwards bo born to him a child of his loins, 
that child would not be included. And if ho should say **■ Upon 
my children in being, and on the ohildren of their children, and 
their nasi” his children in being and their ohildren, and the 
children of their children for ever while there are any nasi or 
descendants, are included; but if he should say “Upon my 
children in being, and the children of their children," and wore 
silent, the child of a child would have nothing,* 

DCCCCXLIV. Under a settlement on children Principle. 
arid their nasi, all descendants are equally entitled, 
unless there are words to indicate that generations 
are to take successively. 

When one in good health says “ I have made this my land a Illustration. 
sadakak appropriated to Almighty God for ever, for my child, and 
child of my child, and children of their children, and their nasi 
for ever so long as there is nasi” every child that he had at the 
time of the appropriation, and every child bom to him thereafter 
before the existence of the produce, and child of the child for 
ever, enter into the benefit of the produce of this sadakak ■ and 
if any of them should die before the existence of produce, the 
share of the person so dying would fall to the ground ; but if the 
death should not occur till after the existence of Lho produce, the 
person dying would have acquired a right to his share, which 
would pass to his heirs — the higher and lower generations sharing 
equally, unless it had been said in making the appropriation 
that a beginning was to be made with the higher generation, and 


* Fatawa Alamgfri, vol. ii, p. 475.—B. Dig., pp. 573 Sc 574. 
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then the generation below it. In that case, if all of the higher gener¬ 
ation but one person should die, the whole would go to that person 
alone to the exclusion of tho generation below. And if one should 
say “ For my child and child of my child for ever, so long as there 
is any nasi," adding, “ as often as one dies his share of the pro¬ 
ducers to his child,” tho produce would be among the whole of 
the children and children's children and their nasi equally and 
if one of them should die leaving a child, the share of the person 
so dying would go to his child, who would thus have his father a 
share in addition to that appointed for himself by the appropria- 
tor.* 

DCCCCXLV. A settlement for children is for the 
benefit of survivors. 

A man has settled his land on his children ( ciuldd ) with an 
ulterior destination for tho poor, and some of the children die : 
their shares, according to HaUdl, are to be expended on the sur¬ 
vivors, and when they all die, the produce is to be expended on 
the poor, and not on any child of a child. But if he had settled 
it on his children, naming them, saying " Upon such an one, and 
such an one, and such an one,” with an ulterior destination for 
the poor, and one of them should happen to die, his share would 
go to the poor.* 

DCCCCXLVL Under a settlement on tiie heirs, 
they all share equally with benefit of survivorship. 

If one should mako a settlement on the heirs of Zayid, and 
Zayid is living, there is nothing for his heirs, and the wholo pro¬ 
duce passes to the poor. But if Zayid should die, the whole of 
the produce must then be divided among his existing heirs, accord¬ 
ing to the number of them, males and females sharing alike ; and 
if some of them should die, their shares would belong to those 
alive at the time of tho coming of the produce; while, if only 
one survived, half of tho produce would be to him, and the other 
half to tho poor. If, instead of the heirs, he should say “ The 
children of Zayid, being suoh an one and such an one,” naming 
them up to five, none but the five would be entitled, and if a child 
were born subsequently he w T ould have no share.* 

If a man should say “ This my land is a sadalcah settled after 
my death on my child, and child of my child, and their nasi," 
and should then die,'the appropriation as to the child of his loins 
ia not lawful, but as to his child’s child it is lawful. So long, 


* Fatdwa Alaingiri, vol. ii, p. 475.—B. Dig., pp. 573 — 576. 





however, as there is a child of the loins living, the produce is to be Lecture 

divided every year according to the number of heads, and what IV * 
comes to the child of a child is walcf, and what comes to a child 
of the loins is heritage, to be divided among all the heirs, so that 
a husband and wife and others participate. If in these circum¬ 
stances some of the children of the loins should die, the pro¬ 
duce is to bo divided according to the number of heads of the 
children’s children and surviving children of the loins, and what 
pertains to the surviving children of the loins is to be divided 
among ail the heirs living and dead of those who were alive at 
the death of the appropriator. — Fatawa Alamgirl, vol.ii, p. 478. — 

B. Dig., p. 575. 

Settlement on kardbat ,* or kindred. 

AM Yusuf and Muhammad have said that by kardbat is 
to be understood everyone related to a person through a 
common ancestor up to the farthest back in Islam, either on 
the father’s or the mother’s side, and whether within the 
prohibited degrees or not, and that the near and the remote 
are alike in this resfpect, whether the word be in the 
singular or in the plural, f 

But, according to Abfi Ilanifah, when the settlement is 
made in the singular, as, for instance, “ on my kardbat — on 
a person of my kardbat ” it is the nearest of the relatives 
within the prohibited degrees that enters into the benefit of 
the wakf ; while if the settlement be in the plural, as, for 
instance, “ on persons of my kardbat — on my akrahah ” (or 
relatives), the whole of those above-mentioned are included ; 
so that the words are applicable to less or more.-)* 

DCCOCXLVII. In a wakf on the Karib,\ the Principle. 
produce is divided according to heads — the young 
and the old, the male and female, the poor and rich 
being alike, f 

Because the noun is equally applicable to all. But neither the 
father of the appropriator nor the children of his loins are included, 
nor his grandfather, according to the Zahir-ur-Iiawayet.f 


* Kardbat means literally propinquity or relationship, but here it ia 
used in the sense of persons related, 
t Fatawa Alamgirl, vol. ii, pp. 477 & 478.—B. Dig., pp. 575—G77. 

t “ Earth V the singular of Akrabah, and means near, whence a rela¬ 
tive. 
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DOOCCXL VIII. If a person has made a settlement on the 
needy of his karabat, and then died, the needy child of his 
child is not entitled to it, he not being of the karabat. 

A man lias made a settlement on the needy of his Tccirdbctt , and 
then died, may the superintendent give of the produce to a son of 
the appropriator's son when poor % According to Abu Hanifah and 
AM Yusuf, he cannot, for the child of a child, according to them, 
is not of the kardbat.* 

DCCCCXLIX. When a person has made a settlement 
on the nearest of men to him, and .after that to the indigent, 
and has a son or a father, he enters into the benefit of wakf ; 
though his words were “ on the nearest of men among my 
kardbat ” they would not enter into it.* 

If he has a son or a daughter, or both parents, the son or 
daughter alone is entitled, and on their death the produce belongs 
to the indigent and not to the parents; while, if he have Ins 
parents only, the produce is to them in halves, and if either 
should die, his or her half would pass to the poor. In like maimer, 
if he have ten sons, and one of them should die, his share goes 
to the indigent.* 

And if he has a mother and brothers, or a mother and grand¬ 
father, the produce is to lier alono to the exclusion of the others, 
she being the nearer. The same is true of the father also. 

And a father is nearer than a son’s son; but a son’s son is 
preferred to a full brother, and a daughter’s daughter to a sons 
descendant in a lower grade. So also a daughters daughters 
daughter is preferred to a full sister.* 

Settlement an the 'poor of one’s kindred . 

DCCCCL. When a man has said “This is 
my sadakcth settled on the poor of my kindred, 01 
the poor of my children, and after them on the indi¬ 
gent,” the settlement is valid, and the persons enti¬ 
tled are those of them who are poor at the time of 
coining of the produce (#).* 

(a.) According to Hallal, whoso opinion we approve, and the 
jfat'Lvd is in accordance with it.* 

The answer would be the same if, instead of “ the poor,” he had 
said “ the indigent and the needy of my kindred.”* 


* Fat4w& Alamgiri. vol. ii, pp. 179 Sc 483.-B. Dig , pp. UK & 377. 
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DCCCCLI. If one, after making a settlement 
on the needy of his kiudred, and then on the poor (b) 
should die leaving a poor son, Abd Yusuf has said Prmdpf. 
that he does not come within the meaning of his 
kindred; and this is correct. # 

(&.) When there are poor of an appropriator's kindred in another illustrations, 
city than that in which he resides, the produce is not to be sent 
to them, but is to be divided wholly among those of his own city; 
though if the superintendent should send any of it away to them 
he would not bo responsible,* 

In this matter all are held to be poor who are so accounted in 
the matter of zakdt, or poor's rate. In botli cases a person who 
has only a dwelling-house, or that and a servant, is held to be 
poor. So also when with this he has a sufficiency of clothes with¬ 
out anything superfluous, or house fumiture that cannot bo dis¬ 
pensed with. But if he have an excess of 200 dirhams above bis 
clothes and furniture, he is to bo accounted rich, and can take 
neither of the zakdt nor of a wakf. So also if he have two 
dwelling-houses or two servants, and the superfluous house or 
servant is of the value of 200 dirhams , he is to be accounted rich, 
so as to render it unlawful for him to participate in zakdt or wakf, 
but not so as to render him liable to the former. And though 
the surplus above his dwelling-house, or the Surplus above his 
clothes or his furniture, should not each by itself be of tho value of 
200 dirhams, yet if all taken together are of that value, he is rich, 
and cannot lawfully participate either in zakdt or in wakf. And if 
he have land of the value of 200 dirhams , though the income from 
it be insufficient for bis maintenance, still he is rich according to 
what is approved. Though he should have plenty of property not 
immediately available, or in debts owing to him by other persons, 
he may be allowed to take of the zakdt or the wakf, for he is in 
the condition of a traveller : yet if he can borrow, it is better for 
him to do so than to receive from a charity.* 

Settlements on Neighbours. 

DCCCCLII. When a man lias made a settle- principle. 
ment on his neighbours, the produce (of the wakf) 
ought to be expended, according to analogy, on all 
who are adjacent to him; but on a free construc¬ 
tion, it is for those who assemble together with him, 


* Fatawa AlamgM, vol. ii, p. B. Dig., p. 577. 
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and come to the masjid , or place of worship, of the 
mahullah , or quarter; and this is approved. 5 * 

POCCCLIII. Residence is the condition, according to 
the plain doctrine of AM Hanifah, whether the resident be 
proprietor or not; and this also is correct.* 

DOOOCLIV. The neighbour, whether Muslim or infidel, 
male or female, free or muhdtab,f minor or adult, is 
entitled; and the produce is to be divided among them 
according to the number of heads, the superintendent being 
responsible if he give more to some than to others* 

DCCOCLV. An um-i walad, mudabbar;\ or absolute 
slave, has no right to participate; nor a debtor who is impri¬ 
soned within the muhullah for debt; nor the son, father, 
grandfather, or wife of the appropriator; nor the child of a 
child though he be a neighbour, on a liberal construction. 

But his brothers and paternal and maternal uncles do parti¬ 
cipate. * 

Settlement on the 'people of one's bayit or house , and 
on his dl , or jm8$, and alcah. 

DCCCCLYI. When a person has made a settle¬ 
ment on the people of his bayit or house, every one 
is entitled who is connected with him through his 
fathers to the most remote of them in Islam; and 
the Muslim and the infidel, the male and the female, 
the prohibited and the uuprohibited, the near and 
the remote, are in this all alike.* 

The remotest ancestor, however, is not included. But the child 
and parent of the appropriator are included, though the children 
of his daughters and sisters are not; nor the children of any other 
females besides these, except when married to paternal nephews of 
the appropriator.* 

DCCCCLYII. When a man has made a settlement on the 
people of his house, those in existence are included, and those 
who may come after them of their children and children’s 
children.* 


* Fatawa Alamgirl, vol. ii, pp. 488—100.—B. Big., pp. 579—581. 
f Vide p. 275 of Lectures for 1873. 

X Vide ante, p. GO note. 




A man's saying on my “til" or on my “jins ” (kind), is like his Lecturr 
saying on people of my house f and there is no speciality in 1V - 

favor of the poor, unless the waif is made specially for them. — 

ITis saying “ on the poor of them,” and “on those who become Illustrations, 
poor, is the same thing. So that the produce is for him who is 
poor at the time, though he were rich when the settlement was 
made \ and it is not restricted to those who were rich and have 
become poor.* 

If a woman should make a settlement “ on the people of her 
house,” or “on her jins? her mother and her child would not be 
included.* 

If a man should say “on the akl of Abdullah” it would bo for 
his wife specially, according to Abu ffanffah. Halldl, however 
has said, We think it better to make it include all free persons 
of his family living together with him hi his houseand this is 
approved. But slaves are not included, nor AbdooUah himself, 
nor persons of his .family living in another house.* 

By “akab” is to be understood all those who are connected with 
a person through his father ; and the children of daughters are not 
included, except females, whose husbands are among these. And 
if one should make a settlement on Zayid and his akab, Zayid him¬ 
self being alive and having children, these would have nothing, 
for the child of a man called his akab, except after his death.* 

Iytil comprehends every one maintained by a person, whether 
living in his honso or not; and hasham is instead of iydl. * 

Cases inhere after an appropriation for the poor, the a/ppro- 
priatov himself, or some of his children, or Undred, 
are in want, 

DCCCCLVIII. The appropriatorhimself, though Principle. 
he should become pejor, cannot participate in the 
produce of the property appropriated by him. 

It is declared in certain fatdwd, or decisions, that when a man has Illustration, 
made his land a sadoJcah appropriated to the poor and indigent, 
and has subsequently fallen into want himself, nothing is to be 
given to him thereout. And if a man should say, being in health 
at the time, “My land is a saclakah, appropriated to tho poor 
after me,” or if he should say this in sickness, and die, leaving a 
little daughter, it would not be lawful to expend the produce on 
her; and so it has been decided.—Fat&wa Alamgfrl, vol ii 
p. 493.—B. Dig., p. 583. 
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But if some of his kindred, or some of liis children, should fall 
into want, and the wakf were made in health, the produce is to 
be disposed of subject to tho following rules 

DCCCCLIX. It is to he expended, in tlio first place, on 
the poor of his kindred, and the surplus only given to 
strangers, 2.—Poverty on the day of the produce coming 
into existence is not to be regarded, but rather poverty on 
the day of distribution. 3.—The nearest in kindred are first 
to he supplied, and then the more remote, that is, the child 
of the loins has priority, and after him the child oi a child, 
then the third generation, and then the fourth, and a lower 
crene ration. If none of these remain, or there is a surplus 
after satisfying them, it is to be bestowed on the more 
remote of poor kindred, beginning here also with the nearest 
among them. 4.—That to each person to whom a portion 
is given something less than 200 dirhams be given, that 
is when the wakf is for the poor generally, and some ot 
the kindred are in need. But if the wakf be for the poor 
of a person's kindred, the whole produce is to be distributed 
among them, though the share of each should exceed two 
hundred (Mrhcb'ms * 

DCCCCLX. When an appropriate has appointed the 
produce for debtors, or travellers, or in the way of God, or 
for pilgrimage, and some of his children or kindred rail into 
want, part of it is to be given to them, unless the child 
or the relative he a debtor, or a traveller, &c., when, also, a 
beginning is to be made with them.* 

What depends upon a condition in the wakf. 

DCCCCLXI. When a man has made an appro¬ 
priation of land or something else, with a condition 
that the whole or part ot it shall be lor bimse 
while he lives, and after him for the poor (a), the 
appropriation is valid according to Abu lusui.y 


* Fatawa Alamgiri, vol. ii, pp. 493 —496—B. Dig., pp. 683—6S^ 

+ Muhammad maintains that the appropriation itself is valid, but that 
the condition reserved is void ; because the condition does not prevent an 
extinction of right of property; and the appropriation is consequently 
2S became of tho extinction of this right; hut the conddwn as. 
S invSvold, in the same manner a* * 

change in the foundation of a mosque is void.—Hidayah. vol. u, p. 861 . 
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Tho Shaikhs of Balkh have adopted this opinion, and tlie fatwa 
(decision) is in conformity with it, as an inducement to the maker 
appropriations. * 

(a.) There are several ways in which this may be done ; as, 
for instance, by a person’s saying “ On condition that he will pay 
my debts out of the produce,” or “ When death happens to me, if 
I should be in debt, that he will begin with the payment of my 
debts,” or “ When death happens to such an one” (meaning the 
appropriator himself), “ take every year ono-tenth share of the 
produce, and apply it to the performance of the hajj, or pilgrimage 
to Mecca, on his account, or in the expiation of his vows, and so 
and so” (naming something), or “Take every year out of this 
sadakah such and such dirhams, and expend them in such a manner, 
and the remainder so and so.” And in all these cases the wakf 
would be lawful. And if he should say “A sadakah appropriated 
to Almighty God — he will pass its produce to me while I live,” 
without adding anything more, it would be lawful, and after his 
death be for the benefit, of the poor. So also if lie should say, 
“ This my land is a sadakah appropriated, — he will pass tho pro¬ 
duce to me while I live ; theu, after me, to my child's child and 
their nasi for ever, while there are any, and when they cease, to 
the indigent;” this also would be lawful. So also if he should 
make it a conditiou, “That ho may maintain himself and his 
child, and pay his debts out of the produce, and that when death 
happens to him, the produoo of this estate is for such an one, the 
sou of such an one, and this child and child’s child, and his nasi 
or if he should begin by saying “ for such an one, and then for 
himself,” it would be lawful as conditioned, the putting himself 
first or last making no difference.* 

A person makes an appropriation for the poor, with a condition 
“ that he may eat and feed others” (out of its produce) “so long 
as he lives, and that after his death it is to be for his child, and 
in like manner to his child’s child for ever, while there are any 
descendants : ” tho wakf is lawful with such a condition.* 

DCCCCLXII. If a person appropriate land with 
a reserve of his authority over it, it is lawful accord¬ 
ing to Abii Yusuf.—Hiddyah, vol. ii, p. 352. 


Annotations. 

dcccclxii. If the appropriator reserve to himself the right of changing 
the land 3 he appropriates for any other lands, at pleasure, it is lawful 
according to Abu Yusuf.*—Hidayah, vol. ii, p. 351. 



Lecturr 

IV. 

Illustrations. 


Principle. 


Fafcawa Alamglrf, vol. ii. p. 496. — B. Dig*., p. 586. 
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IV. 

Principle. 


Principle . 


Principle. 




Our author remarks that Kaduri has expressly declared this. 
Such also is tho doctrine of Hall&l, and it is, indeed, tho generally 
received opinion.—Hiddyah, vol. ii, p. 352. 

DCCCCLXIII. When there is a condition in the 
wakf that he (the proprietor) may exchange the 
land for other laud, as he pleases, and that the land 
so obtained shall become wakf instead of the first, 
the appropriation and the condition are lawful, 
according to Abii Yusuf; and so also when there is 
a condition that he may sell and make an exchange 
for the price.* 

And it has been said that Hallal was of tho same opinion, and 
the fatwd is in conformity with it.* 

DCCCCLXIV. But after the exchange lias been 
once made, it cannot be made a second time, unless 
there are words indicative of an intention that he 
may exchange continually.* 

DCCCCLXV. If, however, the appropriator who 
makes this condition (namely, a reservation of 
authority to himself) he a person of infamous char¬ 
acter and unworthy of confidence, the magistrate 
( kdzi ) may take the appropriation out of his hands, 
from a regard to the interest of the poor; in the 
same manner as he is at liberty to suspend the 
‘powers of an executor , where he happens to be a 
person of bad character, from a regard to the inter¬ 
est of the orphans.—Hiddyah, vol. ii, p. 353. 


Annotations. 

deccclxiii. A condition on the part of the appropriator, that be shall 
have the power of exchanging the land for other land, is valid according 
to Abd Yusuf on a favorable construction of law, and the fatwu is in 
accordance with his opinion.’" 


* Fatawa A.lamgM, vol. ii, pp. 455,495—497.—B. Dig.,pp. 551, 686 & 687. 






misr^y. 



DCCCCLX VI. When the words are “th? j I may exchange Lbgvvbb 
for other laud,” he cannot exchange for a mansion; nor nice LV ' 
versa. But ho may purchase khirdji land with the price.* 

DCCCCLXVII. When the power to exchange is reserved Principle. 
to himself, he may appoint an agent for the purpose, hut his 
executor cannot exercise it. And if the power is reserved 
to another and himself, the other cannot exercise it 
singly, but ho Can when the power to exchange is given to 
“ every one that may preside over this wakf" it is lawful, 
and every president may exercise the power.* 

DCCCCLXVIII. Without an express condition in the principle, 
wakf, the land, though saltish and useless, cannot be sold or 
exchanged* 

In one place the Kuzi Khan has said that the judge may order its 
sale, though there should be no condition to that effect, when he 
thinks it expedient; but in another ho denies that the judge has 
any such power.* 

DCCCCLXIX. The most trustworthy opinion, however, Principle. 
is, that the judge may lawfully sell the land if it be quite 
useless, and there is no increase from it, provided that the 
sale is not at an inadequate price.* 

Appropriation in death-illness. 

DCCCCLXX. If the appropriator suspends the Principle. 
appropriation (wakf) on his death, it takes effect 
(like a testamentary disposition), to the extent of a 
third of his property, the excess, if any, not being 
allowed, unless consented to by the heirs of the 
appropriator. 

appropriator suspends the wakf on his death by saying Illustrations. 

. When I die I have appropriated my mansion to such purposes,” 
it is valid and obligatory to the extent of a third of his property, 
the excess (if any) being in abeyance till it is seen if there is any 
other property, or the heirs will allow the appropriation. If thoro 
be no other property, and the heirs do not allow the appropria¬ 
tion, the produco must then be divided into three parts, and one- 
third set apart for the wakf and the other two-thirds for the heirs. 

II the suspension on death be made during death-illuess, the effect 
is the same as if it were made in health.! 


* Fat&wa Alamgirl, p. 497.—B. Dig., p. 587. 
f Patawa Alamgirf, vol. ii, p. 455.—B. Dig,, p. 650, 

U 
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XV. 


Principle. 


If a person make an appropriation upon his death-bed, Tahavi 
reports that, according to Hamfah, it stands in the same predica¬ 
ment with a bequest after death (that is to say, m absolute), 
contrary to an appropriation made during health , which is held by 
Nanifah not to be of an absolute nature. The true statement, 
however, is that the appropriation in question is iwt absolute 
according to Uanifah ; but it is absolute according to the two 
disciples , with this distinction, however, that the appropriation 
here treated of is regarded as from the third of the approprietor's 
estate, whereas an appropriation made during health is regarded 
as from the whole of the appropriator’s property.—HidSyak, vol. ii, 
p. S38. 

When a man who is sick of death-illness makes an appro¬ 
priation of his mansion, and the mansion is within a third of his 
property, or the appropriation is allowed by his heirs, it is lawful. 
But if the mansion exceeds the third of his property, and the 
appropriation is not allowed by his heirs, it is void as to the excess 
above the third.* 

DCOCCLXXL And when a man has made his land 
“a sadaJcah” appropriated to Almighty God, for his child, 
and child's child, and his nasi for ever, so long as there are 
any, and after them for the necessitous, and this land is 
within a third of his property, it becomes settled, so that its 
produce is divisible among all his heirs, according to their 
shares in his heritage.* 


Principle. 


Principle. 


DCCCCLXXII. If the land does not come out of the third 
of the property, hut is allowed by the heirs, the appropria¬ 
tion is lawful, and the produce divisible among them 
equally, without any preference of the male over the female, 
neither the wife nor the parents taking anything. And if 
the heirs do not allow it, the appropriation is lawful, from 
a third of the property, and one-third of the area becomes 
wa kf for the poor, the produce being divisible among all the 
heirs according to the rules of inheritance* 

DCCCCLXXIIL 'When a person during illnessf has 
appropriated his land, and also made bequests, the third of 
his property is to be divided between the wakf and the whole 
of the bequests, in proportion to the value of the land, for 


* Fatawa Alamglrl, vol. ii, pp. 542 & 543.—B. Dig., pp. 601, 603. 
f That is death-illness. 
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the people of the wakf and in proportion to the amount of Lecture 
the legacies for the legatees, and a quantity equal to what IV ' 
may fall to the value of the land is to be taken out of the 
land, and it becomes wakf for the purposes specified.* 

DCCCCLXXIY. When a person in sickness has appro- Principle. 
priated his land for his child and his child’s child, having 
no other property beside it, one-third of the land is an 
appropriation for the benefit of the child’s child,f whether 
assented to by the heirs or not; and the other two-thirds 
are the property of the heirs, if the appropriation is dis¬ 
allowed by them; but if it is allowed by them, the two-thirds 
are also to be divided between the child and child’s child 
equally.* 


* Fatawa Alamgiri, vol. ii, pp. 642 & 643.—B. Dig., pp. 602 & 603. 
f The child ia excluded from the benefit of the third, because he is an 
heir, and a legacy to an heir is not lawful. 





LECTURE V. 


ON THE WAKF, OR APPROPRIATION, OF MASJIDS, CARA- 
VANSERAS, CEMETERIES, INNS, RESERVOIRS, WAYS, 
AQUEDUCTS, AND THE GOVERNANCE OF A WAKF. 

On the vjahf of a Masjid or Mosque. 

Principle. DCCCCLXXV. When a man has erected a mas - 
jid : his right therein does not abate till he has sepa¬ 
rated it with its way from the rest of his property., 
and permitted prayers to be said in it.* 


Annotations. 

dcccclxxv. If a person build a mosque, liis right of property in It is 
not extinguished so long as he does not separate it from the rest of his 
property, orf give general admission to people to come and worship in it: 
but as soon as the people in general, or a single person, say their prayers 
in it, bis right of property is extinguished according to Abu Hanifah.— 
Hidayab, vol. ii, p. 353. 

The utter separation of it from the rest of the appropriator’s property 
is indispensable, for this reason, that the mosque cannot become dedi¬ 
cated solely to God until that be effected : and the performance of 
prayer in it is a condition; because," as a consignment (according to 
Hanifah and Muhammad) is indispensable, it follows that consignment is 
requisite iu this way, since consignment must be carried into execution 
in whatever way may be proper to the nature of the appropriation, and the 
mode of consignment proper to a mosque is public worship ; or, the per¬ 
formance of prayer is a condition, because as it cannot be conceived that 
God himself should take possession of a mosque, it follows that that which 
is the design must stand, as a substitute for the taking possession of it. 
It is proper in this place to observe that if a single person say his prayers 


* Fatdwft AlamgM, vol. ii, p. 545.—B. Dig., p. 504. 
f Mr. Hamilton, in his translation of the Hidayab (vol. ii, p. 354), 
has used or instead of and, as if either separation or the permission of 
prayer were sufficient. Mechanical separation is probably intended; and 
wherever it already exists* the actual use of the masjid for prayer, with 
the owner’* permission, may perhaps be sufficient. 








Separation is necessary, because without that the masjid is not t, ttCT(jrm 
made special to Almighty God ; and prayer is necessary, because V. 
delivery is requisite, according to Abu Hanlfah' and Muhammad. * - 

DCCCCLXXVL When a mutawalli (superin- Principle. 
tendent) has been appointed for the purposes of a 
masjid , and delivery of it has been made to him, the 
masjid is lawful, though no prayers be said in it: and 
this is correct. So also when delivery of it is made 
to the judge or his deputy.* 

DCCCCLXXVII. It is also the most correct opinion that principle. 
a masjid may be constituted so as to be obligatory, according 
to Abu Hanifah, without any reference to the death of the 
ap prop viator ( wakif ), or making it the subject of a bequest, 
contrary to the other cases of wakf* 

DCCCCLXXVIII. If a person appropriate Principle. 
ground for the purpose of erecting a mosque, he 
cannot afterwards resume or sell it, neither can it be 
inherited.—Hidayah, vol. ii, p. 356. 

Because this ground is altogether alienated from the right of 
the individual, and appertains solely to God.— Ibid. 

DCCCCLXXIX, When a man has an unoccupied Principle. 
space of ground fit for building upon, and has direct¬ 
ed a howm , or body of persons, to assemble in it for 
prayers, the space becomes a masjid , if the permis¬ 
sion were given expressly to pray in it for ever, or, 
in absolute terms, intending that it should be for 
ever; and the property does not go to his heirs at 
his death. But if the permission were given for a 
day, or a month, or a year, the space would not 
become a masjid ,• and on his death, it would be 
the property of his heirs.* 


Annotations. 

in the mosque, it suffices (according to one report from Hanlfah and 
Muhammad), because, as it is impossible that all men should perform 
their prayers in it, the circumstance of a single individual performing 
his prayers is the condition.—Hidayah, vol. ii, p. 354. 


* Fat&wa Alamgirf vol. ii, pp, 045 & 545.—B, Big., pp. 501 Sc 605. 
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Illustration. 


Principle. 


Principle. 


Principle. 


Principle. 


Principle. 


A sick man has made his mansion a masjid and died, but it 
neither folia within a third of his property, nor is allowed by his 
heirs : the whole of it is heritage, and the making it a masjid is 
void; because the heirs having a right in it, there has been no 
separation from the rights of mankind, and a confused portion 
has been made a may id, which is void. In the same way as if he 
should mnko his land a mmjid, and another person should estab¬ 
lish a right in it confusedly; in which oase the remainder would 
revert to tho property of the appropriator; contrary to the case 
of a person making a bequest that a third of his mansion shall bo 
made a masjui, which would be valid ; for in such a case there is 
a separation, as the mansion may be divided, and a third of it 
converted into a masjid* 

DCCCCLXXX. When a man has made his land 
a masjid , and stipulated for something out of' it to 
himself, it is not valid according to all.* 

DCCCCLXXX! It is also generally agreed that 
if a man make a masjid on condition that he shall 
have an option, the wakj is lawful and the condition 
is void.'* 

DCCCCLXXXII. When a man has built a 
masjid , and called persons to witness that he shall 
have the power to cancel and sell it, the condition .is 
void, and the masjid is as if he had erected a masjid 
for the people of the muhallah , saying “it is for this 
muhallah especially,” when it would, notwithstand¬ 
ing, he for others as well as for them to worship in * 

DCCCCLXXXII! When a masjid has fallen into 
decay and is no longer used for prayer, nor required 
hy the people, it does not revert to the appropriator 
or his heirs, and cannot he sold, according to the 
most correct opinions.* 

DCCCCLXXXIV. When of two masjids, one is old and 
gone to decay, the people cannot use its materials to repair the 
more recent one, according to either Muhammad or AbCi 
Yusuf. Because, though the former thought that the materials 
may be so applied, he held that it is the original appropriator 


Fat&wft A1 am girl, vol, ii, pp. 546—548.—B. Dig., pp. 006 & G07. 
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or his heirs, to whom the property reverts, that can so apply 
them, and because Aim Yusuf was of opinion that the pro¬ 
perty in a masjid never reverts to the original appropriator, 
though it should fall to ruin and be no longer used by the 
people. The fatwd is in accordance with the opinion of Abu 
Yusuf* 

DCCCCLXXXV. If a man appropriate his land 
for the benefit of a masjid , and to provide for its 
repairs and necessaries, ‘ such as oil, &c., and when 
nothing more is required for the masjid , to apply what 
remains to poor Muslims, the appropriation is lawful-* 

DCCCGLXXXYL A man has appropriated his land for 
the benefit of a masjid , without any ultimate destination 
for the poor: our* Shaikhs have said, and it is approved, 
that the appropriation is nevertheless lawful according to 
all opinions.* 

DCCCCLXXXVII. If a man gives money for the repail's 
of a masjid, also for its maintenance and for its, benefit, 
it is valid.* 

For if it cannot operate as a walcf, it operates as a transfer by 
way of gift to the masjid, and the establishing of property in this 
manner to a masjid is valid, being completed by taking posses¬ 
sion. # 

If a person should say “ I have bequeathed a third of my pro¬ 
perty to the masjid” it would not be lawful unless he say “ to 
expend on the masjid” So if he were to say “ I have bequeathed 
a third of my property to the lamps of the masjid ” it would not 
be lawful unless he say “ to give light with it in the masjid” If 
he say “ I have given my mansion to the masjid ” it is valid as a 
transfer, requiring delivery.* 

DCCCCLXXXVIII. If a man, having a house in Mecca, 
appropriate it to the accommodation of pilgrims, or, if a 
person, having a house in any other place, appropriate it to 
the accommodation of the poor, or mendicants, or, having a 
house upon the frontiers, dedicate it to the accommodation 
of the Musalmdn warriors and their cattle, or dedicate the 
revenue from his lands to the support of the warriors in the 
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Principle. 


Principle. 


Principle, 


Illustration. 


Principle. 


Vide Fatdwii Alamgfrl, vol. ii, pp. 546—548 & 550.—B. Dig., pp.606 Sc 607. 
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Principle. 


Principle. 


Illustration. 




way of God, and make over or consign those houses or lands 
to the prince (who is empowered to act in those particu¬ 
lars), such consignment is lawful. If, therefore, the person 
in question be afterwards desirous of revoking his appro¬ 
priation, he cannot lawfully do so for the reasons before 
alleged. — Hidayah, vol. ii, p. 358. 

DCCCCLXXXIX. The revenue arising from the 
lands, however, is lawful to the poor only , and not 
to the rich; but the use of any of the other articles 
(such as residing in the caravansera , or drinking 
water from the well, fountain, or reservoir,) is law¬ 
ful to rich and poor alike.— Ibid. 

The reasons for this distinction are twofold. First, people 
in general, in the appropriation of a revenue, intend only 
the relief of the needy, whereas, in that of the other articles, 
the accommodation of rich and poor is equally intended. 
Secondly, the articles of drink and lodging are requisite 
equally to the rich and to the poor; but in the article of 
pecuniary assistance the rich are not necessitous on account 
of their wealth, whereas the poor are necessitous. — Ibid. 

On Caravameras, Cemeteries , Inns, Reservoirs, 

Ways and Aqueducts. 


DCCCCXC. If a person erects an aqueduct for 
Musalmans or an inn, or a caravansera for travellers, 
or has made his land a cemetery for Musalmans, his 
proprietary right therein abates by his declaration 
to that effect, or after such declaration upon the 
same being used by people,.or upon being delivered 
to the superintendent ( mutawctlU ). 

When a person has erected an aqueduct for Musalmans, or an 
inn for the occupation of travellers, or a caravansera, or has made 
his land a cemetery, his property does not abate according to 
Abti Hauifah without, an order of the hdhim, or judge, or referring 
the matter till after death, when it would become obligatory after 
Lis death, but revocable in the meantime, as has been already 
explained in the case of appropriations for the poor. According 
to Abu Yusuf, the appropriator’s property abates by speech, and 
according to Muhammad, it abates when people have used the 
aqueduct, or have occupied the inns and caravanseras, or buried 
in the oemetery; and it is sufficient if one person do so. The rule 
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is the same as to a well and cistern ; and if they are delivered to Lbctubb 

a superintendent the appropriation is valid in like manner. Tt is v - 
stated in the MabsiU that the fatwd is with the two ; and so it is 
generally agreed.* 

DCCCOXCI. In the use of all such things as above- principle. 
mentioned, there is no difference between the rich and poor. 

So that it is lawful for all alike to put up- at inns- and cara¬ 
vanserai, and to irrigate from acqueducts, and bury in a 
cemetery. 

DCCCCXCII. If, in the cases last recited, the founder Principle . 
consign the article to- a mmtawalM, or procurator, such con¬ 
signment is approved.—Hidlyah, vol. ii, p-. 358. 

Because the procurator is in the character of a deputy, and the 
act of the deputy is- the act of the principal-— Ibid. 

DCCCCXCIII. When a person has bought a 
place and made it a way for Mosalmaas,. and called 
witnesses to the fact, it is valid.* 


Annotations. 

dccccxc—decccxclii. If a person construct a reservoir for public use, 
or a caravamera for travellers, or erect a house upon the infidel frontiers 
for the accommodation of the Musalman warriors in their excursions, 
(which is termed a liibat ), or dedicate ground as abuiying-place, his-right 
of property therein is not extinguished until the magistrate issue a decree 
to that effect; because no termination of the proprietor's right takes 
place in this instance, insomuch that he may still lawfully continue to 
use those things (by residing in the house or Bibdt, or drinking water 
out of the reservoir, or interring in the burial-place). It is, tlierefore, 
requisite either that the magistrate issue a decree, in order to complete 
the alienation, or that the founder himself refer the appropriation to his 
decease, in order that it may stand as a bequest, and become absolute 
upon that event,—in the same manner as in the case of an appropria¬ 
tion made to the use of the poor. It is otherwise in the case of a 
mosque, because in that instance no right of usufruct remains to the 
founder, as the mosque appertains solely to God independent of any 
magisterial decree. All that is here advanced is according to Ilanifah. 
Abu Yusuf is of opinion that the person’s right of property ceases on the 
instant of his saying “ I have made this wtikf for such and such purposes” 
(of residence, interment, or so forth), because with him it is a rule that 
appropriation is absolute, and that consignment is not a condition of it. 


* Fat&wA Alamgirf. vol. ii, pp. 564—666-—B. Dig., pp. 601) Sc 610. 
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But it is a condition of the completeness of the thing that one 
Musalman should pass over it, according to those who think deli 
very necessary.* * * § 

HaUil has said that the rule is the same as to a bridge which a 
man has built for Musalmans, and they have made use of it as a 
way. The building in consequence does not pass as inheritance 
to his heirs, but becomes a tvakf, being especially set apart by the 
cancellation of their rights.* 


The Appointment of Superintendent of a Wa/cf, and the 
Wilayatf or Governance of the Wakf. 

The proper person for the superintendence of a vxilcf is 
one who docs not seek for the office, and in whom there is 
no known or apparent wickedness* 

DCCCCXCIV. None but a trustworthy and qua¬ 
lified person, whether male or female,§ should be 
appointed mutawalli , or superintendent of a wakf. 



Annotations. 

Muhammad maintains that as soon as people drink water out of the reser¬ 
voir, or enter the caravansera , or warriors take up their residence in the 
Ribat, or interment takes place in the burying-gronnd, the proprietor’s 
right is extinguished; because consignment (which he holds to be a 
condition) is established by such acts as the consignment of anything 
must he made in the mode proper to, that thing. It is sufficient also, 
(according to him), if these acts be performed by, or with respect to, 
only a single individual; because as the whole community cannot engage 
in those acts, regard must necessarily be had to them as performed in 
any simile instance. Wells and fountains are also subject to the same 
rule.—Iiid&yah, vol. ii, p. 357. 


* Fatiiwa Alamgiri, vol. ii, pp. Goo k f>66.—B. Dig., pp. 009 k 010. 

| “ Wildyat or Waldyat” governance, superintendence, or management. 

% Fattiwa Alamgirf, vol. ii, p. 501.—B. Dig., p. 591. 

§ As to the competence of females to be Mutawallw, tide Calcutta 
Sudder .Dewanny Adawlut Reports, vol. i, p. 217. 

When the management of a vmkf was combined with its Sajjddah- 
nishiiif; or superintendence of a religious establishment — a function which 
a female cannot exercise—it was decided on the opinion of the law' officer, 
that the former office could not he held by a female.—Calcutta Sudder 
Dewanny Adawlut Reports, vol. i, p. 107. Sajjdduk'UwhiHi is the sitting 
on the carpet used by Musakn&ns for prayer. 
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ON THE GOVERNANCE OF A WAKF 

No one should be appointed hat an amin, or trustee, who is Lecture 
able to act by himself or by deputy ; and in this males and females v - 
are alike f and so also the blind and those who are possessed of 
sight, and even one who has undergone the kadd, or specific pun¬ 
ishment for slander, if he have repented,f 

DCCCCXCV. A person may appoint h i mse If Principle. 
or his children a mutawalli or mutawallis of the wakf 
made by him. 

Muhammad, the son of Atfazl, being asked respecting one who Illustration, 
had made it a condition in constituting a wakf that the govern¬ 
ance of it should be for himself and children, answered, “It is 
lawful, according to all.” A man makes a wakf without, mention¬ 
ing any one for its governance,—it has been said that the govern¬ 
ance is for the appropriator himself ; and this is agreeable "to the 
opinion of Abu Yusuf, for* with him delivery was not a necessary 
condition, but according to Muhammad, the wakf is not valid; 
and so it is decided, f 

DCCCCXCYI. If the appropriator {wdkif) Principle. 
appointed two men to be mulawallis after his death* 
then if one of those two men died after making his 
companion executor in respect of the matter of 
wakf, the management by the survivor (of those 
two) over the lyhole 0 f the icakf is valid. It is so 
(laid down) in the Fatdwd Kdzi Klidn.% 

DCCCCXCVIL If a person appointed two men principle. 
his executors, and one of them accepted, and the 
other refused, then the judge (kdzi) is 'to appoint 
in his place another man until the two men are agreed 
(in accepting) as was intended by the appropriator. 

And if the kdzi entrusted the entire (management 
of the) wakf to the man who accepted, the same is 
valid, without conflict of opinions (as is laid down 
in the Zahiriyah). And if lie (the appropriator) 
appointed an adult and a minor to be bis executors, the 
kdzi should appoint a man in the stead of the minor.J 




* See, however, the last note of the preceding page, 
t Fat&wa Alamglri, vol. ii, p. 604.—B, Dig., p. 501. 
t Fatfiwd Alamgxrl, vol. ii, p. 606, 
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DCCCCXCVHI. If the appropriator should 
make it a condition—that u such an one stall appoint, 

I shall not have the power to discharge,” the 
appointment shall be lawful, but the prohibition to 
remove would be void.* 

DCCCCXCIX. If he (the appropriator) should give the 
governance during his life and after his death, it would be 
lawful, and the person appointed be his agent during his 
life and his executor after his death. The effect would be 
the same if he should say “ I have appointed thee my agent 
in this aadahak during my life and after my death ” But 
if he should say if I have invested thee with the governance 
of this wakf” he would have it only during his life, and not 
after his death.* 

M. If he should make no appointment of a 
Kayyim, or administrator, till the approach of 
death, and then appoint an executor, the person 
appointed would he the executor with regard to. his 
property, and administrator of his wakf. But if he 
should make a new appointment of executor, he 
would only be executor for the property, and not 
administrator of the wakf.* 

MI. If, however, he should say 44 1 have 
revoked every appointment of executor made by 
me,” the governance would be to the new executor, 
and the former mutawalU, or superintendent, would 
be discharged.* 

Mil. When one appoints a person as the 
executor of his wakf and makes it a condition 
that he shall not have the power to appoint another, 
the condition is lawful.* 

Mill. When the superintendent has died, and 
the appropriator is still alive, the appointment 
of another belongs to him and not to the judge; 


Fa-tawa Alamgxri, vol. ii, pp. 604 & 606.—B. Dig., pp. 692 & 693. 





and if the appropriator be dead, his executor is pre- lectukk 
ferred to the judge. But if lie had died without — 
naming an executor, the appointment of an admi¬ 
nistrator is with the judge.* 


MIV. So long 1 as a person fit to be a mutavxtlU is Principle. 
(found) among the relatives of the appropriator (wakif), 
a stranger cannot be appointed as a mutawaUi , as the 
former will take a greater interest.—Durr-ul-Mukhtar, 
p. 422. 


MV. In the A sal it is stated that the judge ( hdhim ) Principle. 
cannot appoint a stranger to the office of administrator 
so long as there is any of the house of the appropriator 
fit for the office; and if he should not find a fit person 
among them, and should nominate a stranger, still if 
he should subsequently find among them one who is qualified, 
he ought to transfer the appointment to him* 

When a person fit to be a mntawaMi is found among the offspring 
or iu the family of the appropriator, a stranger must not be 
appointed as a mulawalli; but when a fit person cannot be found, 

(among tho above), a stranger may be appointed, still, if a fit per¬ 
son can afterwards bo found in the family, he shall have the office. 

—ffadd-ul-Muhtor, vol. iii, p. 636. 

MVI. If the wakif, or appropriator, has made it Principle, 
a condition that a mutoAvalU shall be appointed from 




Annotations. 

mvi. It is stated in the Jami ul-Fasulain , that if the appropriator 
has made it a condition that there must be a mutmoalli from amongst 
his children and children’s children, then is the judge ( Mzi) competent 
to appoint a stranger without malversation (on part of the former); 
aud if he does (appoint a stranger), shall such person be the 
mutawalli? Shaikh ul*Islam Burii&n ud-dfnf has declared in his 
Faw^yid that he shall not. Nahr-ul-Fails quoted in the Fataw£ Alam- 
giri, vol, ii, p. 508.— Vide B. Dig., p. 594, and Itadd-ul-Muht&r, vol. iii, 
p. 636. 


* Fafc&w& Alamglri, vol. ii, pp. 507 & 508.—B. Dig., pp. 693 k 594. 
t The author of the Hiddyah, 
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amongst his children and children's children, the judge 
(kdzi) is not competent to appoint a stranger without mal¬ 
versation (on the part of the former), and if the kdzi should 
still appoint (a stranger), he shall not become the mutmvalli. 

MYII. If the persons of a neighbourhood he un¬ 
animous in favor of a person anrl make him mutawalli 
without the order or sanction of the kdzi (judge), the man 
would, nevertheless, be mutawalli. —In ayah, cited from 
Bahr and Nahr in the Radd-ul-Muhtar, vol. i, p. 686. 

MVIII. If a man having appropriated his estate 
and delivered up possession of it to the adminis¬ 
trator, desire to take it from his hands, he cannot 
do so unless the appointment was with such con¬ 
dition. 

A man having appropriated his estate, and delivered 
up possession of it to the administrator, desires to take 
it out of his hands. If he made it a condition in the 
wakf that he should have the power to discharge the 
administrator, and withdraw the wakf from his hands, he 
may lawfully do so; otherwise he cannot according to 
Muhammad; hut according to Abu Yusuf, he can; the 
Shaikhs of Balkh deciding with the latter, and those of 
Bakhara with the former, with whom also is the fcUwd. 

On the Duties and Dowers of a Mutawalli. 

MIX. A superintendent may on the point of 
death commit his office to another, in the same 
way as an executor may commit his to another.* 


Annotations. 

mvii If the persons who say their prayers in a mosque agree 
to appoint a man as mutawalli for the welfare of a mosque, it is valid 
according to the ancient lawyers ; it would, however, be better to do so 
with the permission of the kdzi. But, subsequently, the modern lawyers 
agreed unanimously and said—“ in our time it would be valid 11 it is 
done without the knowledge of the kdzi, it being a well known fact that 
the hdzis covet wakf properties."—Radd-ul-Mulitar, vol. ni, p. 633. 


* Fat&wa Alamort, vol. 11, pp. 604 & 607,-B. Dig., pp. 691 fc 692. 
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MX, But when the appropriator has assigned some Lkotdric 
particular property for this superintendent, it does not 
belong to the person whom he (the latter) has appointed 
to the office; and the matter must be submitted to the Princi P ie ' 
judge, in order that he may assign for him the hire, or 
salary of similar work, unless the appropriator had assigned * 
the allowance for eveiy superintendent.* . 

MXI. A superintendent, while alive and in good Principle. 
health, cannot lawfully appoint another to act for 
him, unless the appointment of himself were in the 
nature of a general trust.* 


% MX FI If an administrator should die after he has 
given a lease, the lease is not made void. Nor is a lease 
granted by the appropriator himself dissolved by his death, 
on a liberal construction, though it ought to be sof by ana¬ 
logy.* 


Principle. 


MXIII. When, a judge who has granted a lease is clis- Principle. 
missed from his office, the lease is not made void.* 

MXIV. And if the lease has been granted by a super- principle . 
intemlent who is himself the party entitled to the benefit 
of the wakf, it is not dissolved by his death, though the 
produce is his.* 

MXV. Whcn^ the superintendent of a ivahf has let a Principle. 
mansion appropriated for the poor, for more than a year, the 
lease is unlawful.* 

MXVI. In the absence of any condition, the Principle. 
approved doctrine is that the lease of estates in 
land may be decreed to be lawful for three years, 
unless it be for the benefit of the ivakf to annul 
them; and that with regard to leases of other pro¬ 
perty, they should be decreed to he unlawful when 
they exceed one year, unless it be for the benefit of 
the wakf to sustain them. But this varies with the 
change of places and times. This is approved for 


* Fatawa Alamgirf, vol. ii, pp. 508, 548, 514 —B. Dig-., pp. 504—596. 
t As in the case of an ordinary lease, which according to Muhammadan 
law if; cancelled by. the death of the lessor. 
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tli e fatted; the same being also applicable to con¬ 
tracts of muz dr at and mudmalaL -* 


MXVII. If an appropriator bad made it a con¬ 
dition that leases shall not be granted for more 
than a year, and people are unwilling to take them 
for so short a period, still the administrator has no 
power to grant a longer lease, hut should lay the 
matter before the judge, that he may lease it toi 
more than a year/* 


jVIXVIII. When the appropriator himself has 
granted a long lease, and there is ground to 
apprehend that the substance of the wakf is to be 
injured, the judge (li&kini) may cancel the lease. 


1V1XIX. It is not lawful to let a wakf except 
for the rent of similar property. But when a wakf 
has been let for three years at a known rent, 
equal to that of similar property, so that the lease is 
lawful, it is not to be cancelled, though rents should 
fall or rise during the period. 5 * 

MXX. When the superintendent has let the property 
of a wakf at an inadequate rent, so that the lease is 
unlawful, and the tenant has occupied it, he is liable lor 
the rent of similar property, whatever it may amount to, 
according to what is approved by the moderns, bo, also, 
if he occupy under an invalid lease.* 

MXXI. If the superintendent of a wakf should give a 
lease of it to his adult son, or to his father, it would not 
be lawful according to AM Hamfah except at a rent above 
that of similar property. But the administrator of a wakf 
may cultivate the lands himself, and hire labourers, and pay 
them wages out of the income of the wakf. He may also 
hire labourers about its business and m digging reservoirs 
of water, and in every other thing beneficial to it, when 
required.* 


* F&tawa Alamglrl. vol. ii. pp. 


>. 513—515.—B. Dig., pp. 596 & 597. 
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MXXII. When the kharaj, or land-tax, and lkctlrk 
jaoayat , or tribute, are demanded of a superin- 
tendent, and he has no means of paying them out of Principle, 
the wakf, he may borrow for the purpose, if that be 
allowed by the appropriator, and if not, he should 
lay the matter before the judge, who may direct that 
debt, be incurred on this account, to be afterwards 
repaid out of the produce.* 

MXXIII. For repairs, debts may be incurred Principle. 
under the directions of the judge. But as to 
other purposes, it cannot be incurred, even with his 
permission to expend on persons who are entitled 
to the benefit of the wakf* 

. F° r price of seed it may certainly be incurred, with 
his permission ; but whether it can be so without his per¬ 
mission, authorities vary.* 1 

MXX1V. When the appropriator has given to the Principle. 
person whom he has set oyer the business of the walcf a 
eertam known property every year for the administration 
of its affairs, this is lawful.; and the administrator must 
take the same trouble as is done in similar cases, and as is 
customary in regard to repairs and the receiving and dis¬ 
tributing of the produce. It is not proper that he should 
fall short of tins. But as to what is required of agents and 
hirelings that is not required of him * 

MXXV. If the governance were given to a woman Principle 
ancl a known hire were assigned for her, she is not to 
be troubled except for the like of what is customary for 
womenf to perform* 

MXXVT. When a wakf building is in a ruinous state Principle. 
and the mutawalU is unable to repair the same, the 
judge should let it out, and rebuild or repair it with the 
income; and return it to the rmitmmlU when rebuilt or 
repaired* 


* Alamgfrf, vol. ii, pp. 515—619.—B. Dig., pp. 597 & 698. 

f See the foot-note attached to principle dccccxoiv. 
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MXXVII. If the people of the tvakf should complain 
of the administrator, and say to the judge ( hdhim ) that 
“ the appropriate gave this in exchange for work which 
he does not perform,” the judge is not to ‘trouble him on 
account of work which is not usually done by governors.* 

MXXVIII. Though a calamity, such as blind¬ 
ness or deafness, should befall the superintendent, 
still, if he is able to do his work, the salary is to 
be continued to him; hut if disabled, he is to have 
no part of it.* 

MXX1X. If a complaint is made against a 
governor ( mutawalli ), the judge is not to remove 
him from the governance of the tvakf except for 
manifest malversation.'* 

MXXX. If he remove him, he is to deprive him of the 
hire appointed by the appropriate for administering the 
affairs of the icakf* 

MXXXI. If the person whom the judge has removed 
should again become good and competent, the governance 
of tlie wakf is to be restored to him ; and il he think fit, he 
may appoint another to act with him, who will he entitled 
to part of the salary. Or if the allowance is too smal l for 
two, and the judge is of opinion that some further provision 
should be made for the person appointed^ with him out of 
the income of the wahf, there is no objection to this.* 

MXX XI I. If it is established to the judge that the 
administrator is unfit for the affairs of the wait] > and he has 
accordingly dismissed him and put another in his place; 
and then another judge (hakim) conies, whereupon the dis¬ 
placed administrator complains to him, his complaint and 
assertion are not to he received; but if this judge is satis¬ 
fied that he is competent for the administration, he should 
restore him to it, and assign him the allowance out of the 
produce. So, also, if he were removed for wickedness and 
malversation, yet after a time repents towards God, and 
produces proof that he has become competent, he is to he 
restored* 


Fatawa Alamgm, vol. ii. pp, 519 & 020.—B. Dig, V\\ 598 & 599. 
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MXXXIII. If the appropriator, who reserves the Ercturh 
governance of the wakf to himself, be himself, a bad — 
character unworthy of confidence, and neglect the PHnciple 
performance of his duty, the judge may take the 
wakf, or appropriation, out of Ms hands. 

If the appropriator who makes this condition (namely, a reser¬ 
vation of authority to himself*) be a person of infamous charac¬ 
ter and unworthy of confidence, the judge may take the appro¬ 
priation out of his hands, from a regard to the interest of the 
poor; in tho same manner as he is at liberty to suspend the 
powers of an executor , where he happens to be a person of bad 
character, from a regard to tho interest of the orphans.—Hidayah 
vol. ii, p. 353. - . ' J ’ 

MXXXIY. Should he (the appropriator) neglect Principle. 
to make repairs, having (some) of the produce in his 
hands, the judge may compel him to do so, and if he 
tail to make them, take the wakf out of his hands. 

And though he should have made it a condition that 
neither the Sultan nor the judge shall have the power 
to remove him, yet if he cannot be trusted with the 
wakf, the condition is void, and the judge may re¬ 
move him and appoint another. The judge may 
also remove one appointed by the appropriator 
when it is for the advantage of the wakf/f 

MXXXV. If, also, the proprietor constitute principle 
another the mutawalli , declaring that “ the sovereign 
or magistrate shall not take the appropriation out of 
his charge,” yet these are at liberty to take it from 
Imn, where lie happens to be a person of bad cha¬ 
racter; because, as such a declaration is repugnant 


Annotations, 

mxxxiii. Though the appropriator should make it a condition that 
the governance is to be for himaelf,f the judge may, nevertheless, take 
it out of his hands, if he is not trustwortliy.-Faiawa Alamcfiri, vol ii 
p. 500. —B. Dig., p. 592. ’ 


* Vide Principle dccccxev. 
t Fafcawa Alamgiri, vol, ii, p. 305.—B, Dig,, p. 592. 
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to the precepts of law, it is consequently void.— 
Hidayah, vol. ii, p. 353. 

MXXXYI. When tho superintendent of. the wahf has 
sold or pledged anything belonging to it, this is malversation 
for which he may be dismissed,* or another trustworthy 
person conjoined with him in the management.-j* 

Wlien the land of a wahf is bad and uncultivated, and the 
administrator desires to sell part of it, in order to improve tho 
rest with the price of what he has sold, this is not within his com¬ 
petence ; and if an administrator should sell any part of the build¬ 
ing that has fallen down, with a view to its removal, or palm- 
trees of a garden that they may be cut down, the sale is void; and if 
the purchaser shall pull down the buildings, or cut the trees, it is 
the duty of the judge to dismiss the superintendent from his 
office, because this is malversation ; and he may make either the 
seller or the purchaser responsible for the value ; hut if he make 
the seller responsible, operation is given to the sale, while if the 
purchaser is made responsible, the sale is vouif 

MXXXVII. When a wahf is madq in favor of 
several persons, then upon the death of any of them, 
his share goes to the poor, and the remainder is for 
the survivors. 

If a person should make his land a sadakah, appropriated lor 
Abdullah and Zayid, the produce is for both. When both die, the 
whole is for the poor ; and when one of them dios, his half is for 
the poor. In like manner, when a class of persons (lmom) is 
named, tho produce is to be divided according to the number oi 
heads; and if one dies, his share goes to the poor, and the remain¬ 
der to tbe survivors. $ 

MXXXVIII. When the appropriation is for a 
class of persons (kowm), and they all reject, the 
produce is for the poor; while, if only some reject, 
then, if the name of the class be applicable to. the 
remainder, the whole of the produce is to be di vided 
among them, but if the name is inapplicable to the 
remainder, the share of those who reject passes 
to the poor. J 


* Tho alienation for which he is dismissed must be unlawful.— Vide 
B. Dig., pp. 650, 562, and Moore’s Indian Appeals, vol. ii, p. 300. 
f Fat&wa Alamgfri, vol. ii, p. 609.—B. Dig., pp. 694 & 506. 

} Fatawa Alamgirf, vol, ii, pp, 621 & 523.—B, Dig., pp. 509 & 600. 





LECTURE Yl 


INTRODUCTORY DISCOURSE ON THE MUHAMMADAN 
LAW OF THE IMAMIYAH SCHOOL. 


The word Shiah or Shiat, which signifies an adherent or TheShfahSect, 
sectary in general, has become a distinctive appellation of 
those Muhammadans who assert and maintain that Alt* 
the cousin-german and son-in-law of Muhammad, was the 
only lawful successor of the said Prophet, and that both the 
Imdrmt and Khildfat , that is, the supreme, spiritual, and 
temporal authority, devolved of right upon him and his 
posterity by his wife Tatimah, the daughter of the Prophet, 
though unjustly ousted by the Khaltfaks of Bant TJ may yah 
and Bam Abbds.f 

Thus AU was, according to them, the first Imam ; his 
eldest son Hasan , the second; his second son Husain , the 
third; and AU, sumamed Zain-uUAbidin, the son of Husain, 
the fourth. On the death of the last named AU, a schism took 
place in the sect, a part of whom adhered to one of his sons, 
called Zayid; thence taking the name of the Zaydiah sect,* 
while the greater part of them acknowledged another of his 
sons, named Muhammad Bdfoir , as the fifth Imam. Muham¬ 
mad Bahir was succeeded by his son Jaafar SaddiJc , as the 
sixth Imam: these two are the great heads of the Imdmiyak 
sects. Jadfar S&dik appointed his eldest son Ismdil to suc¬ 
ceed him in the Imdmat, and on his premature death, he 
nominated his second son Musd Kasim , sometimes called 
Musi Ra m, to be his successor. This second appointment 
gave rise to another and greater division among the Shiahs, 


* AU was the son of Abit Talib, paternal uncle of Muhammad, and was 
the first convert to Islam, and one of the ablest and bravest of the 
Arabian chieftains. 

f See the Annotations at pp. 6—8 of Lecture I. delivered in 1873. 

$ See the last foot-note at p. 12 of Lecture I, delivered in 1873, 
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for part of them denying Jaafar Saddik’s right to make it, 
declared in favor of the son of Ismail, thence taking the 
name of the Ismdili sect; while the greater number of them 
adhered to Musfi Kasim, whom they acknowledged as the 
seventh Imam. From him the dignity descended lineally 
for five more generations, till it ended in Mahadi, the 
twelfth and last Imdm, who is supposed by the sect to be 
still alive, though he has withdrawn for a time from human 
observation, since his last appearance on earth. Hence the 
great body of the Shiahs, who acknowledge Miisd Kasim 
and his descendants as the true Imams are called “ Isnd 
ashariahs ” (Twelve-eans),—that is, followers of the twelve 
Imams,—and also Imamiyahs. * * * § In the absence of the Imam, 
the spiritual and temporal government of the whole Musal- 
mdn community is supposed by them to have devolved on 
the Mujtahids }f who are considered as the representatives of 
Im&m Mahadi. 


The Shiahs constitute one of the two general Muhamma¬ 
dan sects ,t and though they are in themselves divided into 
some sub-sects,§ which differ from each other in several 
religious points, yet they collectively differ from the Sunnis , 
in the interpretation of the Kurdn , in admitting and 


* “ They assert,” says the learned translator of the Kurdn, “ that roli- 
gion consists solely in the knowledge of the true Tm&m.”— Vide p. 23$ of 
the Preliminary Discourse to Sale’s Translation of the Kurdn. 

The Shiahs, therefore, arrogate to themselves the title “ Muminln, ” or the 
true believers. 

| In its common acceptation, “ Mujtahid ” signifies ono who strives to 
accomplish a thing or to moke a great effort; but in speaking of the law- 
doctors, “ Mujtalmi ” denotes one who brings into operation the whole 
capacity of forming a private judgment relative to a legal position. 

In Persia, wliero the sect has prevailed since the accession of the Sufi 
dynaRty, it was not till a late period in its history that the actual . obedi¬ 
ence of the sovereign to these devout teachers of the law was in any 
degree dispensed with. An officer with the title of Mujtahid was found in 
Ondh at the time of its annexation The Lecturer has heard personally 
from the present Mvjatahid of Oudh that the first Mujtahid was appointed 
soon after the assumption of the royal title by the Nawab Vizier, and 
that ho himself is the fifth Mujtahid. The duty of a Mujtahul is confined 
to the superintendence and care of endowments for pious and charitable 
purposes, though they seem occasionally to be called upon by the Courts of 
Justice for their opinions on the Shiah law'. 

I The other sect being formed by the Sunnis .— Vide pp. 11—13 of Lec¬ 
ture I, delivered in 1873. 

§ Vide p. 12 of Lecture I, delivered in 1873. 






rejecting various ahddis , and in many other respects in Lecture 
point of faith and religious doctrines.* Y1 - 


The Kurdn is the origin and fountain-head of the Shiah The origin of 
as well as of the Sunni school of the Muhammadan law. f a I ^ aunnadttC ' 
The Simnat or Hadis constituting the other basis of the 
former. 

In addition to the Kur&n, Simnat, or HacUs, the Ijmaa* The basis of 
(concurrence of tho Learned) is another source to which the j^ hammadan 
Shiahs had recourse wherever the former were not appli¬ 
cable to any particular case: they had also recourse to 
Kiyds] (ratiocination), and that only to draw inferences 
directly or by implication.! 

The works on Hadis , or traditions, compiled by the Shiahs, works .on 
arc veiy numerous. A glance over any of the Biographical Hadis, 
and Bibliographical Dictionaries will be sufficient to bear 
out this fact (1). Of the principal works on hadis, or tradi- 


Annotatjons. 

(1.) Tlie Biographical and Bibliographical Dictionaries are also 
numerous. Of these, the work written by JNur-ullah Bin Sharif 
al-Husaini Ash-Shustari, entitled the “Majalis-ul-Muminin,” is a mine of 
valuable information respecting the most notable persons who professed 
the Shiah faith. The author has devoted the whole of the fifth majlis 
or section to the lives of the traditiouists and lawyers, and he has speci¬ 
fied the principal works composed by each of the learned doctors at the 
end of their respective histories. Nur-ullah does not mention the period 
when he wrote the Maj&lis-id-Mimimn. The fact, however, of his not 
having written respecting the life of the ccdebrated lawyer Balm ud-dm 



* An account of the Shiah tenets will be found in the celebrated work 
Hakk-ul-Yafain by Muhammad Bakir Kin Muhammad Fakih, who dedi¬ 
cated his work to Shall Suit&n Husain; and in the Risalat-i or Kit&b-i 
Itasaniyah which, though a little work composed by Abu ul-Fatiil Ruzi 
Makki, has a great reputation amongst the Shiahs, particularly in Persia. 
The latter work was translated from the Arabic into Persian by Ibrahim 
Istar&b&di in A. H. 958 (A.. C. 1551). Both of these works have been 
printed in Persia. Some accounts of the Shiah tenets will also be found 
in Sale’s Kurdn, Preliminary Discourse. Sect. 8: in Malcolm’s History of 
Persia : in the Tabsarat ul-Awdm, and in the Milai-ma-nahal, which last 
gives the particulars of the tenets of all the different sects of Muham¬ 
madans as well as of the sects themselves, 
f Vide pp. 23 & 24 of Lecture I, delivered in 1873. 

4 For instance, whore the Kurdn enjoined “ speak kind words to your 
parents,” they infer therefrom that “ parents must not also be insulted.” 
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Lbctuue tions, one is compiled by Abdullah Bin AM Bin Abu 
vt - Shuabah al-Halabi, whose grandfather is said to have 

collected traditions in the time of the Imams Hasan and 
Husain. Abdullah appears to have collected traditions and 
presented his work, when completed, to Imam Jaafar us- 
Saadik,* by whom it is said to have been verified and corrected. 


Annotations. 

al-Atmli, who died in A. H. 1031 (A. C. 1621), whilst the latest lawyer 
named in his collection is stated to have died in A. H. 996 (A. C. 1587), 
fixes the composition of the work in the early part of the eleventh cen¬ 
tury of the Hijri era.— Vide Mori. Dig., vol. i, Introd., p. 244. 

In addition to the Mnjalis-ul-Muminfn of Nur-iillah, there are several 
biographies of eminent Shiahs. The moat celebrated works of this 
nature, and which have been constantly quoted by Nur-ullah, are the 
writings of Muhammad Bin Arnar at-Tiunimf, the great Biographical 
Dictionary of Abu ul-Hunain Ahmad Bin Ali an-NajasMf on the lives 
of the tradifeionists, which is generally quoted by the name of Kit&b-i 
Rijal; and the Khulasat ul-Akwal by the famous Shaikh Allamah 
Jamal-ud-din Hasan Bin Yusuf al-Mutahhir Hilli, commonly known by 
the appellation of Shaikh Allamah Hilli;f Au author of equal reputa¬ 
tion, Shaikh Jaafar Muhammad Bui al-IIasan At-Tdsi,f who was one of 
the Chief Mujtahids of the Imamiyali sect, and died in A. H. 460 (A. C. 
1167), wrote a work which is frequently referred to in the Majalis-ul- 
Muminin; it is a Biographical Dictionary of Shiah works, together with 
the names of the authors, and is entitled “ Flhrist-i-Kntab-i Shiah wa 
Asmi-ul-Musannifln.” He also wrote a voluminous commentary on the 
Kurin and many other works. Abu Yahiyah Ahmad Bin Dadd 
al-Farazi al-Jurj&nl, who was originally a Sunni, but became a convert to 
the Iinainiyah faith, was also the author of a biographical work called 
“ Kitab li Muarafati ur-Rijal.” 


* AM llamfah received his first instructions from Imam Jaafar Sadik, 
though he afterwards separated from him, and established a school of his 
own. He remained, however, during hie life a devoted partisan of-the 
family of All, But his adherence to it seems only to have been political; 
for, on questions of law, he diverged considerably from the opinions of his 
instructor. The differences between the leaders, whatever they may have 
been, were probably aggravated by the religious rancour of their followers; 
and there are now many important points on which the schools differ.— 
Baillie’s Digest, of Muhammadan Law, part ii, Introd., p. xiv. Vide 
Tabsarat nl-Awdm. 

f An-Najdshi died A. H. 405 (A. C. 1015), and Shaikh Allamah in A. H. 
726 (A. 0.1325). 

$ The greater part of Abxi Jaafar Tiisf’s works was publicly burnt in 
Baghdad in the tumult that arose between the Sunnis and Shiahs in A. II, 
448 (A. C. 1056). 
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lliis author was one of the earliest writers both on Hadis and 
law of the Jmamiyah sect. The book on traditions, written 
by Abu Muhammad* HisMm Bin al-Hakim al-Kindi 
ash-Shaibam, is also a work of great reputation. 

The Ilal-ul-Hadis and the HditiM&t-ul-Hadis were writ¬ 
ten by Yanas Bin Abd-ur-Rahman al-Yuktaini who was 
celebrated as a Shiah traditionist. f 

, These are the earliest collections and compilations of the 
Sinah Hadis. The Shiahs in India consider four later 
works as the most authentic : these are called the “ Kutab-i 
Arbaa” and are, as it seems, held by them in the same 
estimation as the six Sakihs\ are amongst the Sunnis. 

The two first in order of these four books are the “ Tahzih 
ul-A/iJedm ’and the “ Istibsar” They were composed by 
hnaikh Abu Jaafar at-TusI, already mentioned as the 
author of the Fihrist, and of a voluminous commentary 
on the Kurdn . 


i bp- order ) of the Xniab-i-Arbaa is the Jiimi 

ul-Kdfi by Muhammad Bin Ydkhb al-Kalim ar-Razf, who 
is called the Rais ul-Muhaddism, or chief of the tradition- 
a r> Th ? S w . orl ? is of the highest authority both in India 
and Persia ; it is of vast extent, comprising no less than 
thirty books; and its author is said to have employed 
twenty years in. its composition^ 

. The fourth of the four authentic books on the Shiah tradi- 
titions is the ‘ Man-M-Yahzur ui-Fakih/ by the celebrated 
Abu Jaafar Muhammad Bin AH Bin Babavaih al-Kumi the 
author of two Tafsirs or commentaries on the Kurdn. This 
collection is of great note in Persia, as well as in India. 
J biiu Babavaih wrote many other works on tradition, the 
principal of which, according to Ntirullah, was the Kitab ul- 


^ lived in the time of Htirtln nr-Itashid, and died in 
r A ; \ 1 C 7% hr w J am cd also as being one of the first compilers 
of &hlah traditions.—Mori. Dig., vol. i, Introd., p. 259. 1 

SaicI t0 A av L e P 0rformed toy-five pilgrimages and forty- 
four nmrats to Mecca, and to have written fcho surprising number of one 
volumes, controverting the opponents of the SMah doctrines. 
He^died at Maclmah in A. H. 208 (A. C. 823).-Morl. Dig., vol. i, Introd.; 

t Vide pp. 18 Sc 19 of Lecture I, delivered in 1873. 

° bher W ° rkS ° f l0Sa n ° te ’ and ^ at 
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Mas&bih. The large number of one hundred and seventy- 
two works on law and Hadis are mentioned, on the author¬ 
ity of An-Najashi, to have been composed by this volumi¬ 
nous writer. 

A vast number of traditions was collected by Abu 
al-Abb&s Ahmad Bin Muhammad, commonly called Ibnu 
TJkdah, who was one of the greatest masters of the science 
of traditions, and was renowned for liis diligence in collecting 
them, and the long and frequent jourides which, he under¬ 
took for the purpose of obtaining information on the sub¬ 
ject.* 

A compilation of the Shiah traditions was also made by 
Air Bin al-Hu sain al-Masntkli al-Hudaill, the far-famed 
author of the Murowaj az-Zahab.f 

Another collection of traditions was by Abb. al-Faraj Ali 
Bin al-Hosain al-lsfahani, who is scarcely less celebrated 
amongst the writers on the same subject.]; 

The chief works on traditions by the great Sliiah Lawyer 
Shaikh All&mah al-Hilli, who is the author of the KJiuldsat 
ul-Akw&l, and a very high authority on traditions, are the 
“ Istikd al-Istibdr, the Masdbih ul-Anwar,” and the “Durar 
va al-Murj&n.” 

The work on traditions entitled the “ Bahar ul-Anwdr/ 
composed by Muhammad Bakir Bin Muhammad Taki, the 
author of the Hakk ul-Yakin already noticed, may be placed 
as the last of the principal works exclusively on traditions. 

One of the earliest works on civil and criminal laws was 
written by Abdullah Bin Ali al-Halabi. But it does not 
appear that any of his legal compositions are extant. 



ON THE IM AMI YAH SCHOOL. 


* Ad-Darakutnf, the Sunni traditionist, was reported to have said that 
Ibnu Ukddh knew three hundred thousand traditions of Ahl-i Bayit and 
the Ban! HAshim. Ibnu tJkdah died in A. H. 333 (A. 0. 954).—Mori. Dig., 
vol- i, Introd., p. 260. 

+ This author, with some justice, has been termed the Herodotus of the 
East. He died in A, H. SIC (A, 0. 957).— Ibid. 

t Abu al-Taraj All is said to have devoted fifty years to the composition 
of the well known Kit&b ul-Afgh&nl. It is stated that A d- Daraknf nl, and 
others of the Sunni traditiouists. drew largely for their ^materials from 
the writings of the last named author who died in A. H. 356 (A. C. 96b). 
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A number of law-treatises of the present class was com¬ 
posed by Yanas Bin Abd ur-Rahman (already spoken of 
as a writer on traditions). The most famous of these 
treatises is entitled the Jdmi-ul Kabir. 

Several works on law were written by Abu al-Hasan 
Air Binal-Hasan al-Kumi, commonly called Ibnu Bdbavaih, 
one of which works is entitled the « Kitabu ash-Sharayah ”* 

Tlie Maknaa fi al-Fikah is the best known of the law 
books of the present class composed by Abu Jaafar.f 

Abu Abdullah Muhammad an-Nuamam, surnamed the 
Shaikh Mulid and Ibnu Muallim, a renowned Shiah lawyer, 
is stated to have written two hundred works, £ amongst 
which one called “the Irsh&l” is well known. When Shaikh 
Mufid is quoted in conjunction with Abu Jaafar at-Tiisl, 
they also are spoken of as “the two Shaikhs (, Shaikhai/i ).” 

The chief works on law, written by Abd Jaafar Muham¬ 
mad at-Ttiai, who has been already noticed as a writer on 
biography, a commentator on the Kwr&n, and one of the 
most distinguished compilers of traditions, are " the Mabsut, 
the Kliilaf, the Nihayab, and the MuMt” These works are 
held in great estimation, and he is considered one of the 
highest authorities in law. The Risalafc-i Jaafariyah is 
likewise a legal treatise by at-Tusi, which is frequently 
quoted. 

The Sbaraya ul-Islam, written by Shaikh Najm ud-dm 
Abu ul-Kasim Jaafar Bin Muayyid al-Hilli, commonly called 
Shaikh Muayyid, is a work of tho highest authority, at 
least in India, and is more universally referred to than any 


* This writer is looked upon as a considerable authority, although his 
fame has been almost eclipsed by his more celebrated son, Abd Jaafar 
Muhammad, already mentioned as a traditionist. When these two writers 
are quoted together, they are called “ the two Saddles.” Jbrm Babavaih 
died in A. H. 829 (A. C. 940).—Mori. Dig., vol. i, Introd., p. 276. 

f Abd Jaafar is said to have written, in all one hundred and seventy-two 
works, and to have boon especially skilled in Ijtihdd. — Ibid. 

% These are enumerated in the Majalis ul-Mtuninm, on the authority of 
Shaikh Najashi. Abd Jaafar at-Tdsi describes him in the Fihrist as the 
greatest orator and lawyer of Ms time, tbn most eminent Mvjtahid , the 
most subtle reasoner, and the chief of all those who delivered Fat-wri*. 
He died in A. H. 413, or, as some say, in A. H. 416 (A. C. 1022 or 1025).— 
Mori. Dig., vol. i, Introd., pp, 276 & 277. 
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other Shiah law book, and is the chief authority for the 
law of the Shiahs in India* 

A copious and valuable commentary upon the Sharaya 
ul-Isl&m, entitled the Mas&lik iil-AfMm, was written by 
Zayin-ud-dm All as-Saili, commonly called the " Shahid-i 
Sdm (second martyr).” There are two other commentaries 
on the Shardya ul-Isldm, respectively entitled the “ Madar- 
nl-Ahkdm” and “ Jawdhir ul-KaHm” the latter of which 
was written by Shaikh Muhammad Hasan an-Najafi. 

Of the works on jurisprudence, written by Yahiyah Bin 
Ahmad al-Hillct who was celebrated for his knowledge of 
traditions, and is well known amongst the Imdmiyah sects 
for liis works, tko Jdmi &nd "fciiQ JVliidkti&l cl sit* 

Us til-i Fikah are held in the greatest repute. 

Of the numerous law books written by Shaikh Alldmah' 
Jamdl-ud-dm Hasan Bin Yusuf Bin al-Mutahhir al-Hillf, 
who is called the chief of the lawyers of Hilliah, and who 
has been already mentioned as the author of the Khuldsat 
ul-Akwdl, and whose works are frequently referred to as 
authorities of undisputed merit, the most famous are the 
Talkies ul-Mardm, the Ghdyit ul-Ahkam, and the Tahnr 
ul-Ahkam, which last is a justly celebrated work. The 
Mukh talaf-ush-Shiah is also a well Imown composition of tins 
great lawyer, and his Irshdd ul-Azhdn is constantly quoted 
as an authority under the name of the Irshdd-i Allamah. 

The Jami-ul-Abbdsx is a concise and comprehensive 
treatise on Shiah law, in twenty books or chapters. It is 
generally considered as the work of Baha-ud-dm Muhammad 
idmili, who died in A. H. 1031 (A. 0. 1621).} 


* The original text of this valuable work wa* edited by Maulavi Sayyid 
Oulid lIueaL of Lucknow, late Head Professor of Muhammadan Law, 
according to the Shiah doctrines in the College of Hdjf Muhumrnad Muhsm 
^Hooghly. and Maulavi Zalnir All of Bareilly and Rublished by the 
Asiatic Sooiety of Calcutta, at the suggestion and with the aid o ' Kwab 
Sawid Muhaihmad Husain KM,n Bahadur TahowarJungm the year 1839. 
The above work has also been printed m Persia anti Lucknow, 
t This great lawyer died in A. H. 679 (A. C. 1280). 
i But” says Mr. Morley, “that lawyer only Ured to complete thefirst 
five books dedicating his work to Shah Abbas II. The remaining fifteen 
hooks as I have ascertained from a manuscript preserved in the Rarl- 
cliffe Library at Oxford, and forming part of the collections procured in 
the East by Mr. James Fraser, were subsequently added by Nizam Ibtm 
Husain as-Saval This fact is not mentioned m the only manuscript of 
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The Mafatih by Muhammad Bin Murfcaza surnamed Lhctikk 
Muhsan, and the commentary on the book by his nephew, VI 
who was of the same name, but surnamed Hadf are modern 
works deserving of notice. 


The Rouzat ul-Ahk&m, written in Persian by the third 
Mujtahid of Oudh, consists of four chapters. The first of 
those is on Inheritance, which is treated of therein most fully 
and perspicuously. This work was lithographed at Luck¬ 
now first in 1257, and again in 1264 Hijri. 

A general Digest of the Ira&miyah law in temporal mat¬ 
ters was compiled under the superintendence of Sir William 
Jones. This book is composed of extracts from the work 
called the Kali, which is a commentary on the Mafatih, as 
well as from the Shardya ul-Islam. The manuscript*of this 
Digest still remains in the possession of the High Court of 
Judicature at Calcutta. 

The earliest treatises on the Faraiz, or Inheritance, of the Books on 
Shiahs appear to have been written by Abdul Aziz Bin ? u ,f e3sion t0 
Ahmad al-Azdrii and Abu Muhammad al-Kindi, the latter ' entance ’ 
of whom is said to have lived in the reign of H&run 
ur-Rashid. 


A work on the Law of Inheritance, entitled the al-Ijdz fi 
al-Faraiz, has been left by Abu Jaafar Muhammad at-Tusi 
in addition to his general works on the Kuran, the Hadis 
and Jurisprudence. 

The best known and most esteemed works on the Law of 
Inheritance are the Ihtijaj ush-Shiah by Saad Bin Abd 
ullah al- Asiiarithe Kitdb ul-Mawaris by Abu al-Hasan 
Ali Babavaih, the Hamal ul-Faraiz, and the Faraiz ush- 
Shariyah by Shaikh Mufid. 


tka entire work which I have met with ; but in the Fraser manuscript, 
which comprises two volumes, the first containing- the first five hooka, 
there is a distinct preface to the sixth book, where it is expressly stated ; 
an( * ^ ^ oorr °borated by the existence of a manuscript in the Library of 
the East India Company, which contains the first five books only of the 
Jami-ul-Abbas!, illustrated with notes, forming a perpetual commentary 
taken from the Principal Shiah Law Authorities, by Izz ud-dln Mu ham- 
mad Bin Mir Abii al-Hueain! al-Musavl, who entitled his work ; the 
Majmda-i T.zdiy&d.’ Mori. Dig., vol. i, Introd., pp. 27$ & 279. 

* This author died in A. H. 301 (A. C. 913). 
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LKcrimit The Sharaya ul-Islain which, as already stated, is one of 
vi. the highest authorities on the Shiah Law, contains also a 
chapter on. Inheritance, which is generally referred to in 
this country. 

Of all the above-mentioned books on Civil, and Criminal 
laws, those that are commonly referred to in India are the 
following: — The Shar&ya ul-Islam, Rou zat-ul- Ahkam, 
Sharah-fLuma, Maf&tfh, Tahrir, and Irshad ul-Azhfm* 

Of the books on this branch of Muhammadan Law, only 
v that part of the Shardya ul-Ishim which treats of the 
forensic law has been translated, though not fully, by 
Mr. Neil Baillie.t 

A considerable part of the Digest compiled under the 
superintendence of Sir William Jones (as already noticed) 
was translated by Colonel Baillie, out of* which the chapter 
on Inheritance has been printed by Mr. Neil Baillie at the 
end of the second part of his Digest of Muhammadan Law. 
Although the chapter above alluded to is copious, yet it 
must be remarked that it is not so clear and useful as the 
Shar£ya-ul-IsMm and Rouzat ul-Ahkam. 

Sir William Macnaghten has, in his work on Muhamma¬ 
dan Law, devoted only a chapter on the Inheritance of the 
Shiah school, which, I cannot help remarking, is deficient 
and erroneous in several parts. It is a mere summary 
containing only thirty-three short paragraphs; so that 
one can easily imagine what knowledge of the bhiah 
Law can be derived therefrom. Had not Mr. Neil Baillie 
translated important portions of the Sharaya ul-Islam, the 
forensic part of the Im&miyah Law would have continued 
very imperfectly known to the English reader. 

The Shiah branch of the Muhammadan Law is applica¬ 
ble to all the Muhammadans who profess the bkiah doc¬ 
trine. In India, the Nawabs and their relatives (with a 
very few exceptions) are Shiahs ; there are also many other 
Musalmdns who profess the Shiah religion. By tar the 
greater part of the Musalmans in the province of Oudh held 


* The last four have bden printed in Persia.’ 

+ This translation constitutes almost the whole of that volume of his 
work on Muhammadan Law nailed ;i Baihie’s Digest, part n. -bee the 
Preface. 
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the Shiah faith together with their kings.* In Moorsheda- 
bad, too, the greater part of the Musalmdns profess the 
religion of the Nawab Nazim, who is and always has been a 
Slnah.* In Calcutta and its suburbs, besides the Mughals, 
who are hereditary Shiahs, the members of that sect are 
not much less than that of the Sunnis, Add to this, the 
Shiahs abound almost in all other parts of India. Accord¬ 
ing to the British Regulations, in whatever suits the 
Muhammadan Law is applicable, the Shiah branch thereof 
is adhered to, not only in the suits wherein both parties are 
Shiahs, but also wherein the defendants belong to that sect. 


I his may be said according- to the Arabian adage, “ All the people 
follow the religion of their kings.” “ This saying,” says Mr. Kiel Baillie 
- was exemplified to the fullest extent in Persia, where the whole of the 
people have become Shiahs since the Accession of the Shift dynastv in A. D. 
1499, The process of assimilation was less rapid in India, where, though 
several of the Nawabs or local Governors were Shiahs, they yet acknow¬ 
ledged at least a nominal dependence on Delhi, and never ventured to 
make any ostensible change in the law of their provinces. This was 
eminently the case in Oudh, the Nawabs of which were hereditary Viziers 
of the empire, and though long virtually independent, did not throw off 
their allegiance to it till the year 1818, when the Nawab Vizier GMzi ud- 
din Hi/tier, with the consent, and, indeed, at the suggestion, of the British 
Government, assumed the title of Padshah, or King. It was not however 
till the accession of Um-jad Alt Shaft, that any formal alteration was 
made in the law. Until that time, the only Mufti, or public expounder of 
the law, was a Sunni, and all cases that came before the King's tribunals 
wore decided by the Sunni law. The last-mentioned sovereign appointed a 
Shiah Muff and thenceforth the Shiah tenets became the general law of 
the province. Still, however, in suits where both the parties were Sunnis or 
one of them was a Sunni, and the other a Hindoo, the Sunni law continued 
to be the rule of decision. In all other suits judgment was given according 
to the Shiah code. This system poems to have continued till the province 
was annexed to the British dominions, by which time the Shiahs had 
acquired so great an ascendancy that they were found numerically to pre¬ 
ponderate very muoh over the other sect of Musalmims. After tho annex- 
atl »n the more equitable rule of the British Regulations was introduced, 
and Smah law is now administered only in suits regarding marriage and 
inheritance, and other collateral matters, where the parties are Shiahs 
There is no doubt, however, that its general importance is much increased 
by the larger number of persons who have been brought within the sphere 
of its operation.”—-Baillie’s Digest of Muhammadan Law, Part ii Introd 
pp. xa & xii. 
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LECTURE VII. 




ON THE CAUSES OP HERITABLE RIGHT, ANT) ON 
SUCCESSION, IN GENERAL, TO INHERITANCE. 


I. The heritable right is founded either upon con¬ 
sanguinity ( nasab), or upon special cause (scibab),* 
that is connection. 

II. Under consanguinity are comprehended three 
classes (tabkah or martabah ).f First ,—Immediate 
parents and children how low soever; Second,— 
Grand-parents how high soever, and brethren! and 
the children, how low soever, of the latter; and 
Third ,—Maternal and paternal uncles and aunts’* 
how high soever. 


Annotations. 

i, ii. The causes of heritable right we of two kinds :—Finty consan¬ 
guinity and persons related by consanguinity are, in law, of three 
classes in consecutive order.—Rouzat ul-Ahkam, p. 3. 

In the law of religion, the causes of heritable right are necessarily 
three:—1, Consanguinity; 2, Conjugality, and 3, Vala (dominion or 
patronage).— Mafitih. 

i, ii. According to the tenets of this sect, the right of inheritance 
proceeds from, three different causes. First, it accrues by virtue of 
consanguinity ; Secondly, by virtue of marriage ; Thirdly , by virtue 
of vaH. —MaOii. M. L., chap, ii, princ. I & 2. 


* Shardya 'uUZsldm, p. 440. 

| “ Tabkah ” is used in the Mafdtih, aud other works, and “ Martabah ” in 
the Shardya ul-Isldm, IrshM and other works.. Hero both these terms 
would he better rendered by “ class* than by “ degree .” The latter, how¬ 
ever, is adopted by Sir William Macnaghten, and the former, by Mr. Niel 
Baillie as well as by Colonel Tlaillie. I, however, adopt the former term not 
only because it suits better, but also because the word “ degree ’ is used in 
the present work especially to indicate each grade of grand-parents and 
children or descendants, as will subsequently appear. 

} The term “ brethren ” comprehends both brothers and sisters of the 
whole and half blood, as will hereafter be soon. 
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III. Special cause or connection is of two lecture 
kmds: l, Zoufiyat, or conjugality, and 2, Vald* JJ 
(dominion or patronage). 

IV. The vald, again, is of three descriptions:— Principle, 

1, the vald of emancipation; 2, the vald of respon¬ 
sibility for offences; and 3, the vald of Imamat * or 
leadership in religious matters.f 


Annotations, 

iii. The cause (of heritable right) of the second kind is special cause 
or connection (sabab) ; and this is of two descriptions,-the one is 
conjugality, that is relation between the married couple; and the other, 
vuU, that is dominion or patronage.—Rouzat ul-Ahkara, p. 4. 

iv. The vald, again, is of three kinds,-/™*, the vald of emancipa¬ 
tion; second, the vald of responsibility for offences ; and third, the vald 
of Imamat or leadership in religion.— Ibid. 

In default of the vald of emancipation, that is failing the emancipa¬ 
tor, comes the vald of responsibility for offences ; and in default of the 
person responsible for offences Cjdmm-ijarirah), the inheritance goes, 
according to the correot doctrine, to the Imam .—Extract from 
Mafdtxh. 


* Shardya id-Islam,, p. 440. 

MaGtla ^teii says,—“ In a note to his translation of the 
Ihdayahm, Hamilton observes that ‘ there is no single word in our lan¬ 
guage fully expressive of this term (vald). The shortest definition of it is 
J oa between the master (or patron) and his freed man.’ ’* And he 
@S ‘ A ut 4 ? ven c S ls does not GX P re8S the whole meaning. 

v —*? ? a e that the relation between two persons who had 
made the reciprocal testamentary contract, the definition might have 

Bateven what Sir WUli ™ has added, considering 
Mi. Hamilton s definition incomplete, is not sufficient to express the whole 
meaning of vald Had he proceeded to add to the additional meaning 

definition the / w4m * ri S ht by virtue of patronage,” the 
definition would then have been a oomplote one according to the Imami- 

af w 1 - 11 Wh - 1Ch W i lla ^ h m given tho tlbove - ln tenth, the in ean- 
v Hamilton is correct according to the 8until 

ode in which it is inserted, the Sunnis not recognising any vald except 
Wfikm iT+w 1>a ?°^ . B ut the meaning of that term as given by Sir 
wnlJh ^ CG( i e ' 18 as defective as the principle itself to 

w^ch it is attached. Maon. M. L., chap, ii, princ. 2, and the note 

attaohed thereto. This will be manifest by comparing the same with 
Principles Nos. m & iv and their annotations, all of which are transla¬ 
tions from the most authentic Arabic works. a a 
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VII. 

Principle, 




Y. Heirs are of four kinds:—The first com¬ 
prises tliose who inherit only as sharers, and 
such are they for whom special shares have been 
appointed in the Kuranf —the second comprises 
those who take only by karabat (relationship), 
and they are those who inherit according to the 
holy text of the Kurdn («);—the third com¬ 
prises those who inherit sometimes as sharers and 
sometimes by relationship (b) ; and the fourth 
comprises those who inherit by relationship as well 
as by being sharers , and they are those lor whom 
shares have been appointed, and besides that, some¬ 
thing goes to them by way of return (c).—ftouzat 
ul-Ahkam, p. 5. 

(<z.) As maternal and paternal uncles.— Ibid. 

(b.) These are : a father, a daughter or daughters, and a 
paternalf sister or sisters : booause a father with a child (ot the 
deceased) inherits as a sharer, and without such child, he takes 
by relationship alono (that is by residuary title) : daughters with 
sous (of the deceased) inherit by relationship, while without them 
they (as sharers) take their appointed shares; the paternal sisters 
with brothers (of the same description) inherit by relationship, 
but when alone (that is, without such a brother or brothers), they 
take as sharers.— Ibid. 


Annotations. 

v. Know that every heir whom Almighty God hath named in the 
Kurdn , and for whom He hath allotted a specific portion of the inherit¬ 
ance, is by us denominated u Zti-faf9?\ ° 1 ’ a sharer; in the^aame 
manner as we term that portion of inheritance assigned, “ farz or a 
share; and, further, that every heir to whom a specific share has not 
been allotted in the Book of God is called “ Zu-Kardbat”§ or a 
residuary. —Col. B,, Trans., p. 377. 


* Vide p. 78 of Lecture II, delivered in 1873 ; and post, pp. 181—183. 
t Here by “ paternal ” is meant “ related by both parents as well as by 
the same father only.” 

$ Literally, “ master of a share.” 

§ Literally, “ master of relationship.’' 
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(c.) As (in the case of there being) the mother and a momma 
daughter, a moiety goes to the daughter and a sixth to the vli* 
mother as their appointed shares, and the remainder returns or 
reverts to them in fourths.—Bouzat ul-Ahkam, p. 5. 

In the 8hardya*ul-l8ldm> however, the heirs are atrano-cd 
under three heads, the third of which comprehends the 
second and fourth kind of heirs mentioned in the RouzaP 
ul-Ahkdm. The above is as follows" The heirs ao-ain, 
are (thus) subdivided1, those who have Ho heritable 
light except hyfarz, or appointment of shares (d); 2, those 
who inherit sometimes by farz, and sometimes by mere 
kardbat or relationship (e) • and 3, those who are exclusive 
of the above, and who do not inherit except by virtue of 
relationship.—Shar&ya ul~Islam, p. 440, 

(d.) Of these, the mother is one, she being among the persons 
who inherit (their appointed shares) by virtue of consanguinity, 
besides by return;* and the husband or widow (is another), he 
or she boing amongst those heirs who, except in rare cases,t 
inherit (only) for special cause or connection,—Sharaya ill-Islam, 
p. 440, 1 

(e.) These are the father, a daughter or daughters, a sister or 
Bisters and the persons related by the same mother only,— Ibid. 

\ I. The heirs who are entitled to appointed Principle* 
shares, and thence are called “ sharers," are 2 ],a 
daughter or daughters when without a grandfather, a 
brother or brothers; 2, a sister or sisters of the 
whole bloody or of the half blood on the father’s side* 
when without a brother or brothers of the same 
description, or without a grandfather ;J 8, a father 
with a child or children of the deceased ; 4, a 
mother; 5, a husband; 6, a wife; and 7, the person 
or persons related by the same mother only.§ 


J fl h r l^ er V# ets . b ? ? tmn the whole of ^ r ^iduo in one case, 
and pai bieipafces therein m two oases.— Vide Principles 78, 89, & 90. 

| Vide Principles 11,12, 72 Sc 73. 

sider?d C fl^ e h a ^ andfa T-- e / r ^- h ® f ater or sisters of the deceased is com 
siaered as a brother. — Vide Principles 129 otseq. 

§ bo ? rs , of Whatever class or description, besides the above-mentioned, 
are denominated simple residwarm, —Col, B«, Trans,, p. 378, ’ 
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LKcrtruE YII. In particular cases, however, almost all the 
sharers become only residuaries, or residuaries in 
principle. addition to their being sharers. Thus,— 


Principle. YIII. A daughter or daughters with a brother or brothers 
become only residuaries; but with a parent, parents, hus¬ 
band or wife of the deceased, they take shares as sharers, 
and the residue as residuarws ;* * * § a sister or sisters of the 
whole blood or of the half blood on the father’s side become 
residuaries with a brotheror brothers of the same descrip¬ 
tion, or with a grandfather ;f a father becomes a residuary 
when the deceased has left no issue how low soever, or 
when there exists with him (i.e., the father) a daughter or 
daughters, a husband or -wife of the deceased.^ In certain 
instances, the mother, as a residuary, participates in, or 
takes, the whole of the residue in addition to her appointed 
share;]: the husband becomes a residuary (/) when there 
exists with him no heir other than the Imdm; the widow, 
however, does not become a residuary, even on failure 
of all other heirs (except the Imdm, whose failure does not 
occur ,)§ and the person or persons related by the mother 
alone become residuaries (/) only upon failure of all other 
heirs capable of being associated with them.|| 


Annotations. 

vii. Now it often happens that the same heir is in one case a 
sharer, and in another, a residuary.—Col. B., Trans., p. 378. 

viiir The sharers mentioned in the Book of G-od are nine persons; a 
single daughter if there be no son of the deceased; two or more daugh¬ 
ters also on failure of a son; a single sister by the. same father and 
mother,' or by the same father only, if there be no brother or grand¬ 
father; two or more sisters also on failure of a brother and grand¬ 
father ; a father, if there be issue of the deceased ; a mother in all situ¬ 
ations ; ft husbaud and a widow in every situation ; and lastly, a relation 
who is connected with the deceased by the mothers side only. Of 


* Vide Principles 81, 88 et seq. 

• f Vide Principles 118, 121, 129 et seq. 

^ Vide Principles 78, 88 et seq, 

§ Vide Principles 72 k 73. 
j Vide Principles 123,124 k 131. 







(/• ) % t * 10 expression “ becomes a residuary ” or w become Lecture 

residuaries,” is meant that the person or persons becoming so are 
entitled to the residue remaining after allotment of the appointed 
share or shares of the other heir or heirs happening to bo in the 
ease. For instance, in the ca&e of (there being) a daughter, and 
a widow, the residue, remaining after allotment of the appointed 
share of tho widow, goes to the daughter, or, in other words, 
after all otment of tlio specific shares of the daughter and widow 
which are respectively u a moiety, aiidan eighth,” the remainder 
reverts to the daughter. 


On Shares, their Proportions , and the Persons 
entitled tfoereio. 

IX. There are six shares:—a half, fourth, and Principle. 
an eighth; two-thirds, one-third, and a sixth.* 

The shares and sharers according to the Muhammadan law of 
the Imdmiyah school are the same as according to that of tho 
Sunni school; such shares and sharers having been ordained in 
the Kurdn] from which tho Muhammadan law in general has 
originated. 


Annotations. 

these, the five first are often residuaries also, as where, with a daughter 
or with two daughters, there is a sou ; where, with a sister, or two or 
more sisters, there is a brother, or grandfather; and where, with a 
father', there is no issue of the deceased. The remaining four, again, 
can never, in any situation, be residuaries, except upon entire failure of 
every heir that is capable of being associated with them, in which case 
of necessity they take the whole inheritance, first as sharers anil then 
the residuum by return.—Col. B., Trans., p, 378. This, however, is not 
entirely accurate, as will appear on comparison with the above. 

The father of the deceased, upon failure of issue, is not a speci¬ 
fic sharer in the estate, but has by law merely a residuary title to all 
that remains after distribution of the other shares. Thus, if a person 
deceased should leave, for example, a father, a mother, and a husband, 
the mother, in this case, takes a third, if not partially excluded by 
brothers or sisters; the husband also enjoys his appointed share, viz., a 
half, and the remaining sixth is all that would go to the father.—Col. 
B., Trans,, p. 383. 


* Shardya nl-IslAm, p. 445. 
f Vide p. 78 of Lecture II, delivered in 1873; 
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X. Half is the share of a husband when there is no 
issue how low soever ; of an only daughter; and of a full 
sister, or half sister on the fathers side (g)* 

(g.) Know that six shares have been distinctly ordained in 
the holy Kurdn. The first share is half, which is ordained for 
three parties, (of whom,) the first is a husband,—‘that is, when a 
woman dies leaving no issue of her womb how low soever, the 
share of her husband in the property left by her is a moiet.y 
thereof j the second an only daughter, on whom, devolves half 
of the property of her father or mother, when he or she dies ; 
and the third an only sister by the same father and mother, or by 
tho same father only, who gets half of the deceased's property 
when there is no nearer heir than herself.—“Rouzat ul-Abk<im, p. h 

XI. A fourth is the share of a husband when the 
deceased has left no issue how low soever (h) ; or of a widow 
(or widowsf) without any issue - (i)* of the deceased. 

(A.) By the term “child or issue,” is meant the deceased’s son 
or daughter, and by “ children or issue,” his son and daughter, sons 
or daughters, a son and daughters, a daughter and sons, as well 
as sons and daughters; and the expression “how low soever” indi¬ 
cates the deceased’s child’s child or children, or children’s children 
in any stage of descent in the female as well as in the male line. 

(t.) The second share is a fourth, which is ordainod for a 
widow,—that is when a man dies leaving a wife married perma¬ 
nently, or by a temporary contract but with a condition to 
Inherit, and leaves no issue, how low soever, born even of the 
womb of a wife other than herself, then a fourth part of the 
deceased’s property, excepting land and the like,^ goes to the 
wife or widowalso for a husband when his wife dies leaving 
issue of her own how low soever, even though begotten by a 
former husband.—Rouzat nl-AhkAm, p. 4. 

XII. An eighth is the share of a widow (or widowsf) 
where tho deceased has left a child or children (Ji) how low 
soever in descent (j)* 

(j .) The third share is an eighth, ,which is tho portion of a 
wife in case of the existence of her husband’s issue how low 
soever.—Rouzat ul-Ahkdm, p. 5. 


* SJoirdya p. 445. 

f Where there is more than one widow, the fourth or eighth, as the 
case may be, is divisible among them ei/nally— Note by Mr. Neil Baillie.— 
Vide Principle 123. 

X This will be .stated in extenso in the Succession of Spouses in Leo* 
tura IX, 
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XIII. Two-thirds are the portion of two or more Lboturk 

(brotherless) daughters, or of two or more (brotherless) _ 

sisters by the same father and mother, or by the same principle. 
father only* (k). 

(k) The fourth share is two-thirds, which is ordained for 
two or more (brotherless) daughters, as woll as for two or more 
(brotherless) sisters of the whole blood, or of the half blood on 
the father’s side.—Rouzat ul-Ahkdm, p. 5. 

XIV. A third is the share of a mother when the Principle. 
deceased has left no issue how low soever, nor brethren (?) to 
exclude her (that is, to reduce her share from a third to a 
sixth), or of two or more children (m) by the same mother 
only*(w). 

(1. ) Here by “brethren” is meant two or more brothers, or 
at least one brother and two sisters,+ or only four sisters by both 
parents or by the same father only, as no less than this number of 
such brethren can exclude the mother, that is deprive her of a 
third, and reduce it to a sixth.— Vide Exclusion from Inheritance. 

( m. ) By “ two or more children by the same mother only 1 ' is 
meant a brother and sister, brothers or sisters, two or more 
brothers and sisters, a brother and sisters, or a sister and brothers 
of the half blood on the mother’s side. 

(n.) The fifth share is one-third, and this is ordained for the 
mother, if the deceased has left no issue how low soever, and there 
do not exist brethren who exclude her (partially); and also for 
two or more brethren by the same mother only.—Rouzat ul- 
Ahk&m, p. 5. 

XV. A sixth is the share of each of the parents if the principle. 
deceased has left issue how low soever,—or of the mother 

if there are with her (the deceased’s) brethren by both 
parents or by the same father only, the father himself being 
in existence. It is also the share of a single child by the 
same mother only, whether such child be male or female (o).* 

(o ) The sixth share is a sixth, which is the portion of a father 
or m. ther in the case of the existence of the deceased’s (child or) 
children how low soever; it is also ordained for the mother in 


* Skardya id-I.sldm, p. 445. 

f Two sisters are considered in law as equal to one brother. 
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Principle. 


Principle. 


Principle, 


the case of her being (partially) excluded by (the deceased's) 
brethren, and also for a single brother or sister by the same 
mother only.—Rouzat ul-Ahkdm, p. 5. 

The conclusion of the foregoing is as follows :— 

XYI. The large or full share of a husband is “ a moiety/ 7 
that of a widow, “a fourth,” and that of a mother, “a third,” 
and their small or reduced shares are respectively “ a fourth, 
an eighth, and a sixth.” 

XVII. An only daughter without a brother or 
brothers gets, as her appointed share, a half of her 
late father’s, as well as mother’s, estate; and two 
or more daughters without a brother or brothers 
collectively get, as tlieir appointed share, two-tliirds 
of such estate.* 

XVIII. On failure of a nearer heir, an only 
whole sister without a grandfather,f or without a 
brother or brothers of her own, gets, as her appointed 
share, a moiety of her deceased brother’s or sister’s 
estate, while tw r o or more such sisters, under the 
above circumstance, collectively get, as tlieir share, 
two-thirds of the said estate.* Failing the whole sister, 
the half sister on the father’s side takes her place in 
succession,! and, accordingly, gets a moiety, and two 
or more of such sisters get two-thirds, when with¬ 
out a grandfather,! a brother or brothers of her or 
their own. 

XIX. An only brother or sister by the mother 
alone gets a sixth, while two or more of them collec¬ 
tively get one-third, # which is divided equally among 
them, the general rule “ to each male goes the por¬ 
tion of two females” not being applicable to the 
persons related by the same mother only. 


* Vide Principles 83,119, & 120. 

f Because a grandf afchcr with a sister or sisters of the deceased is con¬ 
sidered as a brother,— Vide Principles 129 & 130. 

J Vide Principles 121,122. 
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XX. A father gets a sixth as his specific share Liwmiiw 
in the case of there being a child or children how — 
low soever, while in default of such issue of the pm p u. 
deceased, he ggts the whole of the residue remain¬ 
ing after allotment of the appointed share or 
shares. 5 * 

XXI. The mother too gets a sixth in tire case Principle. 
of there being a child or children how low soever, 

or brethren, of the deceased; in other cases she is 
entitled to one-third, and to no residuary portion 
except in rare instances.! 

XXII. A husband is entitled to a moiety of bis Principle. 
deceased wife's property if she has left no issue, how 

low soever, of her own, but to a fourth only, if there 
is any such issue. 

XXIII. The widow or widows permanently mar- Principle. 
vied are entitled to a fourth of their deceased hus¬ 
band's property, excepting land or the like, if the 
deceased has left no child or children how low 
soever; and to an eighth of his property if he has left 
any child or children; but even then a widow is not 
entitled to an eighth of land or the like, if such 
child or children were born not of her, but of another 
wife of the deceased. A woman married under a 
temporary contract is entitled to inherit if the con¬ 
tract contained a stipulation to that effect; and 
when entitled to inherit, she gets a fourth or an 
eighth under the same circumstance as a perma¬ 
nently married widow does.J 

Annotations. 

xxiii. If there are several widows, all of them equally share the 
fourth or eighth (as the case may be).—Irsh&cl. 


* Vide ante, p. 181, and Principles 78, 70, 84 -et mj. 
f Vide Principles 78, 70, 84, 88 et seq. 

t For further particulars of, and necessities in, the widow's succession, 
vide Succession of Spouses. 

A 1 
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180 ON COMBINATION OF SIT ABES. 

On Combination and Non-combination of Shares. 

XXIV. Of the shares above mentioned, some 
are combined, or are susceptible of combination, 
with others, and some are not.* Thus,— 

XXV. A half is combined, or may occur together, with 
the other half (|>), with a fourth (g), an eighth (r), a third (s), 
and a sixth (Q.f—Rouzat ul-Ahkam, p. 0. 

(p.) As (in the case of there being) a husband and a brother 
less paternal sister.— Ibid. 

(q.) As a widow and paternal sister; or a husband and an 
only daughter.— Ibid. 

(r.) As a widow and an only daughter.— Ibid., 

($.) As a husband and a mother; or a husband and two or 
more children by the same mother only.— PM. 

ft.) As a husband with a single brother or sister by the 
same mothor only; or a daughter with one of the parents. 

Ibid . 

XXVI. A fourth is combined with two-thirds (w), a 
third (v) } and a sixth (w)-t—Rouzat ul-Ahkdm, p. 6. 

(u.) As (in the case of there being) a husband and two (or 
more) daughters.— Ibid. 


Annotations. 

xxv. A half is combined with its like, with a fourth, and with an 
eighth; but it does not combine with two-thirds, on account of the 
nullity of the doctrine of Oul or Increase, the deficiency (in case of such 
occurrence) falling on the two or more sisters,' and not on the husband. 
A half is also combined with a third, and with a sixth.—Sharaya ul- 
Isl&m, p. 445. 

xxvi xxvii. A fourth and an eighth do not combine together ; but a 
fourth may he combined with two-thirds, one-third, and a sixth.— 
j3haraya*ul-Isl&m, p. 446. 


* Shardya ul-Isldm, p. 445. 
f And vice, verxd. 

% Here by “a paternal sister ” is meant a sister by both parents as well 
as one by the same father only. 







ON COMBINATION OF SHARES 

(v. ) As a widow and a mother.—Rouzat ul-Ahkdm, p. G. Lectukhi 

(tv.) As a widow and a brother or sister by the same mother 
only.— Ibid. 

XXVII. An eighth occurs together with two-thirds (x), Principle. 
and a sixth* (y).— Ibid. 

(x.) As (in tlio case of there being) a widow and two or more 
daughters. —Ibid. 

(y.) As a widow and one of the parents with a child or 
children of the deceased.— Ibid. 

XXVIII. Two-thirds occur with a third (z) and a Principle. 
sixth* (a).— Ibid. 

(z.) As (in the case of there being) two paternal sisters and 
two sisters by the same mother only.— Ibid. 

(a.) As two daughters and one of the parents.— Ibid. 

XXIX. A sixth occurs with a sixth* (&).— Ibid. Principle. 

(6.) As (in the case of ) a father and mother with a child 
or children (of the deceased).— Ibid. 

There are some other combinations of the shares, which 
in a manner are repetitions of the above, for if one share 
is combined with another, the latter must be held to com¬ 
bine with the formeras when an eighth is combined with 
a sixth, a sixth is of course combined with an eighth. 

These, therefore, have been intimated in foot notes by the 
expression “and vice versa”' it being considered unnecessary 
to state them separately. 


Annotations. 

xxvii. Ail eighth combines with two-thirds and ft sixth; but not 
with a third. And a third docs not combine with a sixth by name.— 
Sharaya ul*Islam, p. 44G. 

xxviii. Two-thirds combine with one-third, also with a sixth, like¬ 
wise with a fourth, as two sisters with a widow ; and with an eighth,— 
as in the case of two daughters with a widow of the deceased.—Col. B., 
Trans., p. 382. 

xxix. A sixth admits of combination with two-thirds, with a half, 
and with a fourth, as formerly exhibited, also with a sixth, as in the 
case of both parents, should there be issue of the deceased ; and lastly 
with an eighth, as in the case of a child with the widow and both 
parents, or any one of them.—Col. B., Trans., p. 383. 




* And vice versa, 








TAWlSfy. 


GENERAL RULES 



LKC'i'Uttit 

VII. 


The shares which cannot combine with each, other are 
the following:— 

Two-thirds cannot combine with two-thirds or with 
a half; one-third cannot combine with a third, nor with 
a sixth, nor with an eighth; one-eighth can never be 
allotted with an eighth, nor with a fourth; and, lastly, two- 
fourths can never be assigned from the same estate. This 
incapacity of combination in some of the foregoing 
cases, and the various grounds thereof, will he evident from 
a retrospect of the shares and persons entitled to them with 
the established conditions on which they are allotted ; but 
a further cause of incapacity in some will hereafter he 
made manifest when we come to describe the nullity, accord¬ 
ing to our law, of the doctrine of Old, a prevailing system 
amongst all doctors of the opposite sect.*—Col. B., Trans., 
p. 383. 

Those shares of the inheritance which do not admit of com¬ 
bination can never be allotted from one and the same estate, 
partly because the parties entitled to such shares do not occur 
together (o), and partly because, if such parties do occur in 
one and the same case, still one of them cannot have his or 
her full share by reason of this (share), coupled with the 
other, exceeding the whole, and the system of Increase not 
being recognised in the lunimiyah Law (d). 

(c.) As a fourth and an eighth do not admit of combination, 
because the parties entitled to thorn arc a husband and a widow, 
and they can never occur together in one and the same case. 

(d.) In the case of there being a husband and two paternal 
Sisters, the husband is entitled to a half, and the sisters are 
entitled to two-thirds, but a half and two-thirds cannot combine 
by reason of their exceeding the whole, though the parties entitled 
thereto can occur in one and the same case, the share of the two 
sisters is, therefore, reduced to a half, since the whole could not bo 
increased in the proportion of two-thirds and a half, as done 
according to the law of the Sunni school.* 

General Rides of the Order of Succession by 
Consanguinity (giamb ). 

The consanguinous heirs are (as already mentioned), 
divided into three classes. 


Vide pp. 228—232 of Lecture VI, delivered in 1873, 
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XXX. The consanguinous .heirs of the first Lecturk 

class consist of the deceased’s immediate parents ancl — 

children how low soever; of the second class con- p rmo i P h. 
sist the deceased's paternal and maternal grand¬ 
parents how high soever, also brothers and sisters, 

and their (the two latter’s) children liow low soever; 
ancl of the third class are the children, how low 
soever, of the deceased’s paternal and maternal 
grand-parents how high soever.— Vide Sharaya ul- 
Islam, p. 440. 

XXXI. The heirs of the first class are subdivided Principle. 
into two sections, of which the first consists of the 


Annotations. 

xxx—xxxv. Persons related by consanguinity are of tbrce classes 
in consecutive order. Each of these classes is divided into two 
sections; of the first class the (deceased’s) father and mother consti¬ 
tute one section, and children how low soever constitute the other sec¬ 
tion, the nearest being preferred to the more distant. The second class 
comprises grand-parents and brethren, and, therefore, has two sections, 
the first comprising the grand-parents, by which is meant the father’s 
father and mother, and mother’s father and mother how high soever, and 
the second comprising collaterals, by which is meant brothers and sisters, 
how low soever, whether they be by both parents or by the same mother 
only, or by the same father only, (and this last set succeeds) in the 
event of there being none by both parents. The third class comprises 
paternal and maternal uncles and aunts, that is brothers and sisters 
of fathers and mothers. In this class also, there are two sections in 
lieu of one,—Rouzat ul-Ahk&m, p. 4. 

xxx—xxxvi, Ixi. In the first cluss are included by law the father and 
mother, or the immediate parents of the deceased, without extending to 
more remote ancestors, and his children, extending to the lowest, as 
grandchildren, great-grandchildren, and so on, however remote in 
descent, with this proviso, that, of these, the nearer always excludes from 
succession one more remote in degree. The second class of consan- 
guinous heirs comprehends grandfathers and grandmothers of the 
deceased, how high soever in degree of ancestry, mul brothers and 
sisters and their children however remote in descent, the nearest always 
excluding one more removed. Under the third class of consanguinous. 
heirs are comprehended brothers of the deceased’s father, brothers of 
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immediate parents, and the second, of children how 
low soever. The heirs of the second class are likewise 
subdivided into two sections, the first of them, com¬ 
prising the deceased’s paternal and maternal grand¬ 
parents how high soever, and the second compris¬ 
ing the deceased’s brothers and sisters of the half 


Annotations. 

the mother, and the- sisters of both; commonly known by the character¬ 
istic appellation of paternal and maternal uncles and aunts ; and upon 
fail lure of these, their children and children’s children, and so on, the 
nearest in descent always excluding one more remote.—Col. XL, Trans., 
pp. 324, 326 & 328. 

xxx, xxxvi. Persons related by consanguinity arc of several classes 
(tabhat), the nearest of which comprises the deceased’s immediate parents, 
and children how low soever in consecutive order: the nearest (hrst), 
then the nearest (after him or her). Next , the grandfather and grand¬ 
mother how high soever, in consecutive order, brothers and sisters, and on 
failure of these (tA, the two latter), their children how low soever, in 
consecutive order. Next, paternal uncles and aunts, muternal uncles and 
aunts • and in default of them, their children how low soever, in the same 
manner or order. Next, the father’s and mother’s paternal uncles and 
aunts, maternal uncles and aunts, and failing them, their children liow 
low soever, in the same mauner or order. Next , grandfathers and 
trrandmofcher’s paternal uncles and aunts and maternal uncles and aunts, 
failin'' them, their children how low soever-—the nearest (first), then the 
nearest (after him or her) ; and so in all the classes. Thus in the two 
first classes there are two sections (sanaf), and in. each at the other 
classes there is but one section, inasmuch as they are (composed of) 
brethren of the fathers and mothers. —Mafatill. 

xxx xxxvi, xli. There are three degrees* of heirs, who succeed 
by virtue of consanguinity. The first degree comprises the parents and 
children and grandchildren, how low in descent soever, the nearer ol 
whom exclude the more distant. The second degree comprises the 
orandfather, grandmother, and other ancestors, brothers and sisters, and 
their children how low soever, the nearer of whom excludes the more 
distant. The third degree comprises the paternal and maternal uncles 
and aunts, and their descendants, the nearer of whom excludes the more 
distant.—Macu. M. L., chap, ii, priuo. 3, 4, 8 & 10. 


it j Degrees," that is classes, vide foot-note at p. 170. 
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as well as of the whole blood, and the children, how 
low soever, of the two latter. The heirs of the third 
class, though not so subdivided, are arranged under Principle. 
two heads—paternal and maternal. A gai n — 


.XXXII. The second section of the first class com- Principle. 
prises heirs of different series or degrees in conse¬ 
cutive order, viz .:—> I, Immediate children; 

2, Grandchildren; 3, Greatgrandchildren, and so on 
the other generations of progeny lower and lower 
and step by step. 


XXXIII. The first section of the second class Principle. 

too comprises different degrees of lieirs, vis.: _ 

1, Grand-parents; 2, Great grand-parents; 3, Great 
great grand-parents and so on in the ascending line. 

XXXIV. The second section of the above class Principle. 
likewise comprises different degrees of heirs, viz ..-— 

1, Brothers and sisters; 2, Their children; 3, The 
children of the latter, and so on successively in the 
descending line. 


Annotations. 

xxxi, xxxii. The first class, as may have been observed, compre¬ 
hends two descriptions, viz.: first, the root of the deceased, which is 
limited in number, a3 including only the immediate parents, whose 
place in succession with children cannot be supplied by ancestors more 
remote; and second, the branch or offspring of the deceased, which 
is unlimited in number and degree, as comprehending children and 
children’s children however remote in descent, observing always the 
rule of precedence by proximity in degree, and thus supplying the place 

of each step in the event of failure, by the next thereto in descent._ 

Col. B., Trans., p. 324. 

xxxiii, xxxiv, xxxvi. The second class likewise involves two separate 
descriptions of heirs: one comprehending all grandfathers and grand¬ 
mothers of the deceased, how high soever in the line of ancestry, with 
application of the rule of precedence by proximity, to the nearer first 
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XXXV. The two heads of the third class com 
prise also different degrees of heirs in the ascend- 
| n er as well as in the descending line, viz .:— 
1/Uncle and aunt; 2, Grand-uncle and aunt; 3, Great 
^rand-uncle and aunt, and so on upwards: 1, Uncle's 
and aunt’s children; 2, Grandchildren; 3, Gieat 
grandchildren, and so on downwards. 

o 

XXXVI. The heirs of the first' class being the 
nearest to the deceased inherit in preference to 
those of the second and third classes, and the heirs 
of the second class being nearer to the deceased 
than those of the third class inherit in preference to 
the latter. 

As, for example, where there are immediate parents or children, 
also grand-parents and undos, there the immediate parents or chil¬ 
dren ^ho are of the first class, inherit to the exclusion of the grand¬ 
parents and uncles who arc not so; and where there is none el¬ 


and then to the more remote ; and the other including all brothers and 
sisters and their children, how low soever, always observing the same 
rule. To each of these descriptions there being unlimited degrees 
of ascent and descent.—Col. B., Irans., p. 326. 

xxxv. This (third) class, it may be observed, involves only one 
general description of heirs, because their title to succession is derived 
from one general relation to the deceased, m, that of brotherhood or 
sisterhood to their parents, for brothers and sisters, we have already seen, 
tobe included in one description of the second series ; and. consequently, 
all persons connected by this tie must also be considered in one and the 
same description, which, however, like the former, unlimited, possesses 
numberless degrees of proximity and distance that are necessarily 
referred to in settling the succession.—Col. B., Trans., p. 329. 
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the first class, but only the grand-parents and uncles exist, there 
the grand-parents who aro of the second class inherit to the exclu¬ 
sion of the uncles who are of the third class. 


Lbctukk 

Vll. 


A grandfather of the deceased cannot inherit with any one of Example, 
the immediate parents, nor of the children how low soever; and, 
in like manner, a brother of the deceased is completely excluded 
by the existence of any member of this series (i.e., class); as are 
also all uncles both paternal and matemal.-*-Col. B., Trans., p. 324. 


Consequently,— 

XXXVII. So long as there exists a single person, Principle. 
male or female, of any of the two sections of the 
first class, no person belonging to any of the sections 
of the second class can inherit, and so long as there 
exists a single person, male or female, of any of the 
two sections of the second class, none of the third 
class can inherit. 


Accordingly,— 

XXXVIII. Where there is but a single person of the Prindpk. 
first class, the whole property goes to him or to her, to the 
exclusion of the relative or relatives, if any, of the second 
or third class; and whero there is no heir of the first class, 
but only one of the second class, the whole property devolves 
on him or her to the exclusion of the relative or relatives, il 
any, of the third class. 

As, if there be au immediate parent or an only daughter, Example, 
and a single brother, and also uncles and aunts, then the imme¬ 
diate parent or the only daughter being of the first class will take 


Annotations. 

xxxvii—xli. So long as there exists an heir of the first class, 
the heirs of the two other classes do not take the inheritance; in like 
manner, so long as there exists an heir of the second class, none of 
the third class takes the inheritance.—Ronzat ul Akham, p. 3. 

So long as there is any one of the first degree (i.e., class),* even though 
a female, none of the second degree can inherit ; and so long as there 
is any one of the second degree, none of the third can inherit.—Mucn. 
M. L., chap, ii, princ. 3. 


B 1 


Vide foot-note at p. L76. 
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tho whole of the inheritance to the exclusion of all the rest: if, on 
the other hand, there be none of the first class, but only a brother 
or sister in tho second, and uncles and aunts in the third class, 
then the only brother or sister will take the whole inheritance to 
the entire exclusion of the uncles and aunts. 

XXXIX Among the members of the same class, an 
individual* or individuals of one section inherit with an 
individual or individuals (as the case may be) ot the other 
section, with this difference, however, that the individual or 
individuals of one section, who are the nearest or the men 
nearest to the deceased, inherit with such individual or 
individuals of the other section of the class, and mce versd . 

That is to say,— 

XL. The nearest or the then nearest individuals of both 
the sections inherit together, but such individual or indi¬ 
viduals of one of the sections do not inherit with the remoter 
relative or relatives of the other section so long as the nearest 
or the then nearest relative or relatives of that section arc m 
esse. Again, the individuals of the different degrees of one 


Annotations. 

xxxix—xli. The nearest of each section does not exclude the distant 
of another section of the same class, but the nearest excludes the distant 
when the latter is in the same section of a class; even though the nearest 
he a female she would exclude others of other degrees ; except in a single 
case by general assent, which is, that— 4 tho son of a paternal uncle by 
the same father and mother, excludes a paternal uncle by the same 
lather only, and takes his share. This rule, however, does not extend 

to other cases.’—Mafatih. . 

xxx ; x _ x ii. An individual of one class* does not exclude an individual 

of the other, though bis relation to the deceased be more proximate, 
but the individuals of either class* exclude each other in proportion to 
their proximity.—Macn. M. L., chap, ii, princ. 5 . 

xxxix—xli, No member of one description, even the nearest in 
degreee (t, a., section), can exclude even the most remote of the other from 
inheritance, because exclusion by proximity can only take effect amongst 
heirs that are of one and the same description, in the same manner as 
a child of the deceased, even the most remote in descent, is not excluded 
by the existence of both father and mother, or any one of them.— 
Col. lb, Trans., pp. 32G & 327. 


Class," that is “ sectionvide foot-note in p. 17G. 
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and the same section do not inherit together, but the first,or 
the then foremost, of them being the nearest or "compara¬ 
tively nearer to the deceased takes the inheritance in pre¬ 
ference to the remoter degrees of the same section. And 
it there be individuals of different degrees of both sections 
of a class, then those of the- first or M then, foremost degree 
of one section inherit together with the individual or indivi¬ 
duals of the like degree of the other section, and not with 
those ol a remoter degree, so long as a person or persons of 
the nearest or the then nearest degree be in esse. Hence,— 

XLI. 'Ihe members of the second and third principle. 
classes are excluded by a member or members of the 
first class,* but a member or members of one section 
of a class are not excluded by a member or members 
of the other section thereof, even though the latter be 
more proximate to the deceased, while, on the other 
hand, members of remoter degrees of a section are 
excluded by a member or members of the first or the 
then foremost or nearest degree of the same section, 
though not by such of the other section. 

Both parents or one of them inherit together with a child, a Example, 
grandchild, or a great grandchild; but a grandchild does not 
inherit together with a child, nor a great grandchild together 
with a grandchild,—Maeu. M. L., chap, ii, princ. 4. 


Annotations. 

xxxix xli. JSTo member, even the nearest one, as a father, for example, 
of the deceased, can exclude from succession the most remote ol the other 
as a greatgrandchild; but, on the contrary, this exclusion by proximity 
of degree takes effect only where the Heirs are of one and the same 
description, like a son, for instance, or a daughter of the deceased, who 
necessarily excludes a grandchild from inheritance.—Ool. B, Trans 
pp, 322 & 325. 

xxxix—xli. A grandfather of the deceased, however near, inherits with 
the immediate offspring of a brother or sister, and their children’s children 
how low soever; but does by no means exclude them from succession ; 
and, in like manner, a brother or sister of the deceased may be associated 

with a great grand father or grandmother however remote in ascent._ 

Col. Ik, Trans., p. 327. 


* See ante, pp. 192—194. 
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Examples. 


For example, if there be a grandfather and a great grand¬ 
father who belong to one section of the second class, and a brother 
and brother’s children who belong to the other section of that 
class, then the grandfather, who is nearer than the great grand¬ 
father, and the brother who is nearer than the brother’s children, and 
both of whom are the thon noarest to the deceased, inherit together, 
and not also the great grandfather and brother’s children. thus 
the great grandfather is excluded by the grandfather, because the 
former is in the second degree and the latter in the first degree 
of one section, and, in like manner, brother’s children are excluded 
by the brother, because the former are in the second degree and 
the latter is in the first degree of the other section of the second 
class. But the grandfather could not exclude the. brother’s 
children by reason of his not being in the same section of the 
class as they are: likewise, the brother could not exclude 
the great grandfather by reason of his (the brother’s) not being 
in the same section of the class as that ancestor is. On the 
contrary, the grandfather would have inherited together with tho 
brother’s children if the brother had not been in existence, and, 
in like manner, the brother would have inherited with the great 
grandfather if the grandfather had not been in existence. If, 
instead of heirs belonging to both the sections of a class, there were 
heirs belonging to one section only but in the different degrees 
thereof, for instance, if there were only the grandfather, great 
grandfather and great great grandfather who belong to one and 
the same section of the second class, then the grandfather alone 
would have inherited to the exclusion of the other ancestors ; 
or if there were not a brother, but a brother’s immediate chil¬ 
dren, their children, children of the latter, and bo on, all of 
whom belong to the other section of the second class, but are in 
the different and successive degrees thereof, then only the brother’s 
immediate children would have inherited to the exclusion of the 
rest for the reasons stated. 

The great grandfather cannot inherit together with a grand¬ 
father or a grandmother; and the son of a brother cannot 
inherit with a brother or a sister ; and the grandson of a brother 
cannot inherit with the son of a brother, or with tho son of a 
sister. — Ibid, princ. 8. 

A paternal uncle or aunt is obviously nearer in degree to the 
deceased than the son of a paternal or maternal uncle, and an 
uncle or aunt by the mother’s side nearer than the son of a 
paternal or maternal uncle or aunt. It follows, therefore, that 
with a maternal uncle only of tho deceased, or with a single 
maternal aunt, not one of their children, nor the children of a 
paternal uncle or aunt, can have any title to inheritance ; and by 
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the same rule, if a paternal uncle or aunt of the deceased exist, Licctvr 
no part of the succession can go to their children, or to those of VII. 
a maternal uncle or aunt. — Col. 11., Trans., p. 329. 

A grandfather’s father cannot inherit with a grandfather or 
grandmother, and even a brother’s son has no title with a brother 
or sister of the deceased; a brother’s grandson is excluded by a 
brother’s or by a sister’s son; and, in short, the arrangement 
respecting children and children’s children of the deceased, 
formerly explained, has a similar influence exactly over members 
of this class; of which, further, no individual can possibly inherit 
whilst any member, e ven a female of the first series, exists. The 
degree of grandfathers and grandmothers is nearer to the 
deceased, and necessarily excludes that of their parents, and the 
degree, in like manner, of brothers and sisters is nearer than that of 
their children. — Ibid , p. 326. 

The son of a paternal uncle does not inherit with a paternal 
undo or aunt; and, in like manner, the sou of a maternal uncle 
is excludod by a maternal uncle or aunt. — Ibid, pp. 328 and 
329. 

A grandfather, though h6 be a distant one, inherits with brethren, 
though the latter be nearer to the deceased, and vice versd, that is 
to say, the children of brethren, how low soever in descent, become, 
like their fathers and mothers, co-hoirs of the grand-parents, though 
the latter be nearer to the deceased ; for this reason that the two 
sections arc unalterable. But if there bo relatives of the nearer 
and remoter degrees and of one and the same section (of a 
class), the nearer exclude the remoter. So the deceased’s imme¬ 
diate grandfather excludes his own father, in like manner a bro¬ 
ther and sister exclude their children.—Kouzat ul-Ahkum, p.45. 

XLII. Thus the general rule, or order, of succes- Principle. 
sion is, that the relative or relatives nearest to the 
deceased succeed first, failing them, the next in the 
order of proximity, and so on to the remotest degree 
of relationship. 

The only exception to tho above rule and order of succes¬ 
sion is, that— 

XLIII. When there is a son of a paternal full Principle. 
uncle with a paternal half uncle or aunt, or of both, 


Annotations. 

xliii. Generally, a nephew or niece, whose father was of the whole 
blood, does not exclude his or her uncle or nunt of the half blood ; 
except in the case of there being a son of a paternal uncle of the whole 
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on the father’s side, and with none else, then the 
former excludes the latter. 

Thus tho Roumt ul-Alikani :—•“ Although the nearest 
(relative) in one section excludes the more distant (relative) 
in the same section, yet there is an anomaly in one ease by 
general assent, which is, that the son ot a paternal lull 
uncle excludes a paternal half uncle on the father s side. 

P. 4. 

So tho IrsMd There is one case by general assent, and that 
is, when a person dies leaving an uncle by tho same father only, 
and the son of a paternal uncle of the whole blood, then the 
whole inheritance devolves on the son of the paternal full uncle, 
and nothing goes to the paternal uncle of the half blood on tho 
father’s side.” 


Asnotations. 

blood, and a paternal uncle of the half blood by the same father only, 
the latter of whom is excluded by the former.—Macn. M. L., princ. 14. 

With respect to the particular exception above described, in addition 
to the unanimous assent of all our doctors, it is established by an 
express tradition of the hn6.ni Jaafar Saddih , on whom be peace, recorded 
by Husain Jbnit Amaru in these words: “The Imam, on whom be 
peace, put this question to me: 4 Who is preferred in succession to a 

person deceased, the son of a paternal full uncle, or bia paternal uncle 
by the same father only ? ’ I replied that I had heard a tradition from 
the Commander of the Faithful to this effect: ‘ The sons of paternal full 
uncles are preferred to kinsmen by the father’s side only.’ He observed, 
* y 0U have explained it in a clear and obvious manner. V erily, A Mullah, 
father to the Prophet of God, was full brother of AM TtUib by the 
same father and mother, whence the Commander of the Faithful, as sou 
of Abu T&lib , had no issue of the Prophet remained, would have 
excluded Abbds his uncle by the same father only, from inheritance.* 

Col. B., Trans., p. 331. 

And hereupon a question has arisen whether the exception is by law 
restricted to the particular instance before us without application to any 
other, or may be also legally extended to all similar cases. The most 
common and prevalent doctrine has restricted its influence to this par¬ 
ticular case alone, and the author of the Shardy a has expressly declared 
that if with these two persons, viz., the son of a paternal lull uncle and 
a paternal uncle of the half blood, any other heir, even a maternal uncle, 
should exist, the decision of luw would be completely altered, and the 
title of the uncle’s son entirely cut off.—Ibid- 




So also the MafdUh: — “The son of a paternal uncle by Wri/ws 
the same hither and mother excludes a paternal trade by 
the same father only, and takes his portion. This rule does 
not, however, extend to other cases.” 

So also the Shardya ul-Isldm : —“ The son of - a paternal 
uncle does not inherit with a paternal uncle, nor does any 
one who'is remoter from the deceased inherit with one who 
is nearer to him, except in one case, which is that of the 
son of a paternal full uncle with a half paternal uncle on 
the father’s side, when the paternal full uncle’s son is pre¬ 
ferred while the case remains exactly so; hut if it is changed 
by the addition even of a maternal uncle, the son of the 
paternal uncle is excluded.” 

On the mode of Succession to the whole or a 'particular 
portion of the Inheritance. 

The consanguinous heirs inherit, as already stated/ in 
virtue of their being sharers or relations. 

XLIV. If there is only one heir without Un Principle. 
equal; or a superior, whether he or she be entitled— 

1, only as a sharer {zu-farz\ or 2, as a mere relative 
( zufkardbat ), or 3, only for special cause,—such heir 
takes the whole property; in the first case, partly as 
his or her appointed share, and partly by return ( e ); 
in the second, the whole at once (/); and in the 
third, partly as the appointed share and partly by 
return or the whole at once (g-). Vide Principles 
78, 80, 83, 117, 119, 126, 131 146, & 152. 


Annotations. 

xliv. If the heir is a sharer (j zu-farz), he or she takes, as such, the 
appointed share, and if there is no equal (that is, if there is no co-heir 
of such heir), he or she takes the surplus also by radd or return.— 
Slmraya ul-Islam, p. 440. 

If there should be only one heir of the person deceased, such indivi¬ 
dual takes the whole property to himself, whatever the nature of his title 


* See ante. p. 17(5 et seq. 
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{<?.) As in the case of there being an only daughter, and no 
co-heir of hers, the daughter first takes her appointed share, which 
is a moiety, and then tho other moioty returns or reverts to her/ 
(/) As in the ease of there being an only son and no co-heir of 
his, the son at once takes the whole by relationship ( Icarabat ), he 
not being a specific sharer like the daughter/ 

As when there is a daughter with a brother, or a sister with a 
paternal uncle (of the deceased), the daughter or sister takes first 
her appointed share, and then the remainder reverts to her by 
return, because she is nearer to the deceased,—Sliardya ul-lsiam, 
pp. 440 & 446. 

(<?.) As in the case of there being a husband and no other heir 
(except the Imam), he first takes his full share, which is a half, 
and then the remainder by return, or the whole at once. 


Annotations. 

may be, consanguinous, emancipatory, or of patronage, in whatsoever 
class or description he may be placed, and if even the lowest or mo3t 
remote member of that class, without any distinction whatsoever, and 
this by unanimous assent. The only distinction that can occur is this : 
that where such individual or sole heir happens to be of the class of 
sharer’s, he inherits under two separate titles ; first, his own appointed 
share and then the return , as a residuary. Where, on the other hand, 
he is not a sharer, his simple residuary title atone embraces the whole 
property at onoe, whether founded upon emancipation, patronage, or 
.any other ground whatsoever. Thus, if we suppose a sister by the 
mother’s side to be the sole heiress of a person deceased, she receives 
first her appointed share, viz., a sixth part of the estate, and then the 
remainder as a residuary, tf, again, a brother by the father should be 
sole heir, he inherits the whole property at once as a residuary, having 
no specific, share allotted to him; and upon these two examples all other 
classes and degrees may be conceived without repetition.—Col. B., 
Traus., p. 392. 

xliv, xlvi. When an lieir is a person for whom no share has been 
appointed, and there is none to participate with him, the property (mdl) 
is his whether his right be by consanguinity (nasal)), or for special cause 
(sabab)’, but if he has a co-heir for whom (also) no share has been 
appointed, then the property is for them both.—Sharaya ul-Islam, 
p. 440. 



* Vide Principles 80 & 83. 
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If a person dies leaving only a father surviving him, the whole 
property goes to him by virtue of relationship (kardbat), So also 
to the mother (in the above circumstance), though a third goes 
as her specific share, and the remainder by return.—Konzat ul- 
Ahkdm, p. 32. 

When the deceased has left no heir except her husband, then 
the whole inheritance goes to him,— half as his appointed share, 
and the other half by return.— Irsh&d. 

As establishing the general principle, in addition to unanimous 
assent, we have the following traditional documents :—First, a report 
ol Salmd Ibnu Mukraa from the Imdm Jaafer jSddik, on whom 
be peace, to this effect : “ I reported the death of a man who had 
bequeathed to me all his property by will, having at the same time 
a caughtor. The Imam inquired if there were any witnesses to 
the will, and upon my answering in the negative, directed mo to 
surrender all the property to the daughter as hers of right.” 

> econdly, by a report of Abdullah Ibnu Sindn from the same 
I?ndm m these words : “ I enquired concerning a person deceased 
who had left a brother by his mother and no other heir besides, 
lie replied, The property goes all to that brother.’ ” Further, 
m the commentary of AH Ibnu Ibrahim , a tradition is quoted 
trom Bukhyr Ibnu Ay fm of the Imam Muhammad M/dr, on whom 
be peace, to this effect: “ If a man die leaving an only sister, she 
takes first her appointed share,— viz., one-half of his inheritance, 
agreeably to the sacred text, in the same manner as a daughter 
would have done if in existence, and the remaining half also 
reverts to her should there be no other nearer heir, in virtue of a 
residuary title.” If instead of this sister there bo a brother of the 
deceased, ho inherits the whole property under one general title, 
agreeably to the saying of Almighty God,— - And he is sole heir 
if there be no issue.”—Col. B., Trans., pp. 392 & 393. 

Exception to the above rule ,— 

XLY. The widow, though there be no other heir (except 
the Im&in, whose failure never takes place), gets only her 
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Annotations. 

xliv. If there be only one heir of any class or degree, he will take 
a portion of the property as his specific share, if he is a sharer, and the 
remainder by relationship ( Kar&bat ), or he will take the whole by mere 
relationship, or by Void , in consecutive order, as already mentioned.— 
Mafdtih. 

xlv Tn the case of a husband, the principle is exactly the same 
according to the most prevalent doctrine, but with regard to a 
wxclow, her residuary title in any case is moat generally denied.— Col. 
R, Trans., p. 392. 

C 1 
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appointed share, which is a fourth, and nothing of the 
remainder.— Vide Principles 11, 12, 23, 73 & 74. 

XLYI. With a sharer if there is another heir 
(or heirs) equal in rank as well as a sharer (or 
sharers), and the property left by the deceased is pro¬ 
portionate to their shares, (that is, it does not exceed 
their proportionate shares), then it is divided in the 
proportion of their shares (1), but if it exceeds their 
shares, then the excess or surplus reverts to them 
proportionately to their respective shares (2), unless 
any of them is excluded (therefrom) by an excluder 
(h&jib), or is alone entitled to the surplus by virtue 
of his connection (3). If, on the other hand, the 
property falls short, then, the deficiency falls upon 
the portion of the daughter or daughters (happening 
to be in the case), or upon the person related through 
the father, and not upon the person related through 
the mother alone.—Sharaya ul-Islam, p. 441. 

Example of the first case—(is the existence of) both parents 
and two or more daughters \—or two children by the same mother 


Annotations. 

xlvi. Should there be two sisters, these receive first two-tliirds of the 
estate as their share appointed in the Book of God, and the remaining 
third reverts to them as residuaries. To the same eflect are various 
other documents.—Col. B., Trans., p. 393. 

xlvi. If all the heirs of a person deceased should he specific sharers 
in the estate, without an individual amongst them who claims under a 
simple residuary title, this admits of three different suppositions, —ftr&t 
that the estate is capable of embracing and discharging all the appointed 
shares without surplus or deficiency of any fraction whatever; second, 
that it falls short of all the shares ^ and third, that after payment of them 
all, a surplus of some fraction remains.—Col. B., Trans., p. 395. 

Under the second supposition, again, viz., when the property tails 
short in distribution of all the appointed shares, and which can only 
happen when a husband or widow interferes, all our doctors are agreed 
that the loss or deficiency must invariably fall upon daughters or sisters 
of the deceased by both parents, or by the lather’s side. Col. D., Trans., 
p. 395. 
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only with two full sisters or with two sisters by the same father Lbcturr 

only j—-or, a husband with a (full or) half sister on the father’s m 
side,—Sharaya ul-Ishim, p, i 41. 


Example of the second case,—An only daughter with both 
parents. — In this case, the daughter first takes a moiety, and each 
parent, a sixth, as their appointed shares, and then the surplus or 
residue, which is a sixth, is divided among them in fifths. — Vide 
Principle 90. 

Example of the third caso, — Both parents, a daughter, and 
brethren (excluded).*—Here the daughter takes a moiety, the 
father, a sixth, and the mother also, a sixth, aft their specific 
shares, and then the surplus returns or reverts in fourths to the 
daughter and father, and not to the mother, by reason of her 
being excluded by brethren from participating therein. 

XLVII. If of several heirs* one is, or some are, Principle. 

entitled as sharers, and the rest are entitled by virtue 
of relationship ( karabat\ then after allotment of the 
shares of the former, the remainder goes to the 
latter (g). 


Annotations. 

xlvii. If, again, amongst, these heirs, neither of whom excludes any 
other, some sharers and some residuaries are observed, the former are 
preferred to their appointed shares in the first place, and the remainder 
of the estate goes to the residuaries as where, for example, a woman 
leaves both her parents, her husband, and children, both male and 
female, in which case the parents take a third part of her estate betwixt 
them, her husband takes a fourth, and the remaining five-twelfths 
go to her children, of whom a male has the portion of two females; 
and when, also, a woman leaves her husband, a paternal and a maternal 
uncle, in which case the husband takes the half, his appointed share, 
her maternal uncle, being also a sharer, receives his third, and the resi¬ 
due, or one-sixth only, goes to the paternal uncle. Again, the case is 
exactly the same where, with her husband, a woman leaves children 
of her paternal and maternal uncles, for here also the husband 
takes his half, the maternal uncle’s children, In right of their father, a 
third, and the remaining sixth part goes to the children of the paternal 
uncle. Upon these three examples all similar cases may be conceived 
without the trouble of repetition.—Col. B., Trans., p. 394. 


* It is the second case in the Sharaya ul-Islam.— Vide ibid, p. 141 „ 
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(</.) As in the case of there being a fathor, mother, widow, 
and two song, a sixth is allotted to the father, another sixth to 
the mother, an eighth to the widow, and the remainder goes to 
the Sons. 

“ There is no room with ns,” says the author of tho 
Sharaya ul-IsUm, “ for succession by tdsib , or lineal right,* 
so long as there exist any right by farizat, or appointment 
of shares;—so that where there is an equal in the case, 
but lie has no share appointed for him, the residue remain¬ 
ing (after allotment of the appointed share or shares,) goes 
to him by virtue of kardbat, or relationship.*)* As (in the 
case of there being) both parents or one of them, and a 
son;—or a father with husband or wife; or a brother with 
a husband or wife. - )* 

XLYIII. If there are two or more heirs who 
inherit, not as sharers, but by relationship or resi¬ 
duary title, they take the estate in the proportion of 
their respective rights,—as in the case of there being 
two sons (1), or a son and a daughter (2). 

In the first case, tho two sons equally divide tho estate among 
themselves, and in the second, the son takes two-thirds, and tho 
daughter one-third^: of the estate. 


Annotations. 

xlvii, xlviii. If there he more than one heir of a person deceased, 
some of whom do not exclude the others from inheritance, then attention 
must be paid to their titles and lines of descent, and if amongst them no 
specific sharer should appear, the property must be divided according to 
their own respective portions;—as where, for example, a person leaves 
children, male and female, in which case each of the former has double the 
portion of one of the latter; and where also he leaves brothers and sisters 
all by the same father and mother, or by the same father only, in which 
case the same rule is observed, and so on.—Col. -B., Trans., p. 393. 


* That is, for the succession of Asabat, or residuari.es, as according to 
the Hanifites. 

f Shardya nl-Isldm, p. 440. 

% Because a daughter with a brother of her own is no longer a specific 
sharer, but becomes a residuary in conjunction with her brother, who in 
this case takes double the portion of his sister.— Vide ante, p. 180. 
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XLIX. The father of the deceased upon failure Lwmraa 
of issue is not. a specific sharer in the estate, but has — 
by law merely a residuary title to all that remains Principle. 
after distribution of the shares,* if any (h) ;— 
with a son, he is mere sharer (i)• while with a 
daughter, he is not only a sharer but also a resi¬ 
duary, as be participates with her in the residue 
remaining after they have taken their appointed 
shares (/).— Vide Principles 78, 84 et seq . 

(A.) Thus, if n. person deceased should leave, for example, & 
father, a mother, and a husband, the mother in this case takes a 
third, if not partially excluded by brothers and sisters; tho 
husband also enjoys his appointed share, viz., a half, the remaining 
sixth is all that would go -to the father.*' 

(1) If a man should leave a son and a father, the latter will 
get a sixth as his appointed share and no more, and the whole of 
the remaining estate will go to the son. 

(,/•) If a man should leave his father and an only daughter, 

'the daughter takes a moiety, and the father, a sixth, as their 
specific shares, and then they divide the remainder botween them 
in fourths. 

L. Grand-parents, paternal and maternal, upon Prbmipte. 
failure of heirs as far as brothers and sisters and their 
children, are considered in the situation of immediate 
parents, or of a father and mother respectively.*— 

Vide Principle 126 et seq . 

LI. When the associates in succession differ in the p rwdpu, 
channels through which they are connected (to the 


Annotations. 

1. Should these ancestors stand single in succession, that is 
upon failure of brothers and sisters and their children, then they are 
considered in the situation of immediate parents, or of a father and 
mother respectively.-—Col. B., Trans., p. 391. 


li, lii. The most known or approved doctrine is that a third goes 
to a maternal uncle or aunt when with a paternal uncle or aunt, because 



* CoL B., Trans,, p. 383.— Vide Annotation at p. 181. 


* 
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Principle. 



deceased), then to each party goes the portion of the 
person through whom that party is connected (a)* 

(a.) As when there is a maternal uncle or uncles, with a 
paternal uncle or uncles (of tho deceased), then the mother’s 
share, which is a third, goes to the maternal (uncle) or uncles 
and the father’s share, which is two-thirds, goes to the paternal 
(uncle or) uncles.* 

If a man leave a paternal uncle of the half blood and a maternal 
aunt of the whole blood, the former will take two-thirds in 
Virtue of his claims through the father, and the latter one-third in 
virtue of her claim through the mother, as the property would 
have been divided between the parents in that proportion, had 
they been tho claimants instead of the uncle and aunt.f 

LIT. If there be both paternal and maternal relatives,, 
then one-third goes to the maternal kindred even if there 
be only one, male or female, and two-tbirds go to the 
paternal kindred, even though there be only one, male 
or female.—Sharaya ul-IslAm, p. 451. Again,—- 


Annotations. 

that is the portion of the mother. And such is the case with a 
grandfather or grandmother of the mother with a father’s grandfather 
or grandmother according to the doctrine which is most generally 
received.—M ufatih. 

li, lii. If there be paternal and maternal uncles and aunts, two-sixths go 
to the maternal uncle (or kindred), whether one or more in number, and 
whether of the male or female sex, and the remainder goes to the pater¬ 
nal uncle or kindred, even if there be one, and that one—a male or 
female.—Irshad. 

The proportion of every person related to the deceased through one 
of his parents (whether related also through the other or not), provided 
such person himself be not. a specific sharer, is exactly the portion of 
that parent, or, in other words, is the portion of that person from whom 
the title or relation to the deceased, by however many intermediate steps 
is derived, whether such means of consanguinity was a specific sharer or 
not.—Col. B., Trans., p. 385. 


* SIlardy a, ul-Islam, p. 440. 
f Maon. M. L., chap, ii, princ. 10. 
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Only the succession of brothers and sisters of the different Lkctukk 
descriptions is not regulated in strict accordance with the V1L 
above general principle, but according to special rules', as 
will be observed upon a comparison of the mode of suc¬ 
cession of those relatives with that of their parents * 

LIU. If the individuals related through one Principle. 
channel are in themselves of different descriptions, 

then the share primarily and collectively received 
by them is divided among them in reference to the 
sources of variation or the sub-channels of relation¬ 
ship.— Vide Principles 128, 137, 139—143, 150, 

153 et seq. 

LIV. The children of consanguinous heirs, if Principle. 
not in any way excluded, supply the place in succes- 


Astnotations. 

li, lii. The share of a maternal grandfather is exactly that of a 
mother, as is also that of a maternal grandmother, a paternal grand¬ 
father’s that of a father, and likewise of a paternal grandmother’s. A 
paternal uncle also receives the portion of a father through whom he is 
related, as does also a paternal aunt ; and a maternal uncle has that of a 
mother through whom his title is derived, and likewise a maternal aunt. 
— Col. B., Trans., pp. 386 & 387. 

liii. If there are paternal uncles with maternal uncles, then a third goes 
to the maternal uncle (i.e., kindred), even though there be one, male or 
female, of any description, and if they (the maternal kindred) be of dif¬ 
ferent descriptions, they divide the one-tliird portion among them in the 
manner stated.—Itouzat ul-Ahkfim, p. 46. 

liv. Children of sons take the portion of sons, and the children of 
daughters take the portion of daughters, how low soever in descent.— 
Macn. M. L., chap, ii, princ. 7. 

The children of a daughter or of two daughters supply the place in 
succession of their mother, taking either a half or two-thirds of their 
grandfather's estate, and also the surplus or return, should there be any, 
in the same manner as their mothers, if existing, would have done. 
Again, the children of a son supply the place of their father from whom 
their title is derived, and enjoy his portion of the inheritance.—Col. * 
B., Trans., p. 385. 


* Vide Principles 117—125, 
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lkcturk sion of their deceased or disqualified (/f) parents, 
Ull and proportionately (/) take those shares of the 
inheritance which would have devolved on tljeni had 
they been alive.— Vide Principles 103, 107, 109, 
139—143, 159, 160 & 164. 

(Jc .) “ Disqualified ?—that is, become a slave, an apostate, or 

the like .—Vide Exclusion from Inheritance. 

(1.) “ Proportionately ?—that is, each male related through an 

heir of tho whole blood or of the half blood on the father’s side, 
taking double the portion of each female of the same description ; 
and males and females related through tho same mother only 
ta kin g share and share alike .— FidfePrinciples 117—125. 

Illustration. If we suppose an assemblage of the children of sons and 
daughters, each class takes the portion of inheritance which their 
own root or immediate ancestor would have enjoyed if in existence. 
For example, if a person deceased should leave a son’s son and 


Annotations. 

liv. The children also of a brother or sister, whether by the father’s or 
mother’s side, receive exactly that portion of the inheritance, which theilr 
parent—such brother or sister—would have enjoyed, upon the same 
principle and by the same rule with grandchildren and great-grand¬ 
children, whether their ancestor was a sharer or a residuary.—Col. 
B., Trans., p. 386. 

The children, again, of uncles, whether paternal and maternal, 
inherit the portions of their parents; and in general every branch as 
representing its root in succession receives by law the portion of inherit¬ 
ance assigned to that root, without any distinction whatsoever except 
this, that in the secondary distribution betwixt relations by both parents 
or by the father’s side, attention must he always paid to sex, the male 
having a portion adeejuate to two females, whereas amongst relations by 
the mother’s side only, in the distribution of their ancestor’s portion 
males and females are alike, there being no preference to one over the 
other. This rule is universally prevalent amongst our doctors, and has 
by some been further extended in its application to the children or 
descendants of daughters, amongst whom, in their opinion, as equally in 
the female line, no distinction of sex can be observed. This opinion ia, 
however, now generally abandoned, and we may, therefore, lay it down 
as a fixed maxim, that amongst the children of daughters as of sons, the 
distribution is to a male, double the portion of a female, notwithstanding 
their relation through the mother, considering them as in the place of 
immediate offspring, to whom the application of the sacred text is there¬ 
fore indispensable.—-Col. B., Trans., p. 387. 
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children of a daughter, the former would receive two-thirds, and Lrctur*' 
one-third only would go to the daughter’s children. Upon the VH. 
same principle, should there be children of a son’s son, and a * 

daughter’s daughter, the former would have two-thirds of the 
estate, and one-third goes to the daughter; and if we substitute in 
the room of children a single daughter of the son’s son, the case 
is exactly the same, as such daughter being a descendant in the 
male line would still receive two-thirds or the portion of her root. 

Further, if we suppose the deceased to leave children of his 
daughter’s son, and a daughter of his son’s daughter, the former 
as descended from a female would inherit amongst them only one- 
third of his estate, whilst the daughter would receive two-thirds 
thereof.* 

The children of brothors or sisters by the same father and Further 
mother, or by the same fathor only, paternal grandfathers and iIlustration9, 
grandmothers, paternal full uncles and aunts, if by the father’s 
side, and thoir ohildren divido the portions of their inheritance 
enjoyed by them, to a male as much as the share of two females; 
whereas the children of brothers and sisters by the mother’s side, 
maternal grandfathers and grandmothers, paternal half uncles and 
aunts if by the mother’s side only, maternal uncles and aunts of 
every description, and their children divide their portions of 
inheritance as derived through the female line equally without 
distinction or preference of sex whatsoever.* 

If wo suppose the children of a brother by the mother’s side 
only, with the son of a sister of the same father, the former would 
receive only a sixth part of the estato as the appointed share of 
their father, to be divided equally amongst them, and the remain¬ 
ing five-sixths would go all to the sister’s son.* 

Lastly, wo shall suppose an assemblage of the children of 
paternal uncles of different descriptions with the children of 
maternal uncles also varying in description, and here the primary 
distribution would bo one-third of the estato to the latter class, 
and the residuum, or two-thirds, to the former; secondly, the third 
assigned to the children of maternal uncles would bo thus distri¬ 
buted:—to those whose ancestor was related only by the mother’s 
side, a sixth part thereof, if one, or a third, in case of plurality, 
and the residuum to the full maternal uncle’s descendants, or to 
those of one related by the father’s side ; but the final distribu¬ 
tion as to both these classes would bo without distinction of sex, 
to a male the same portion with a female. With respect again to 
the two-thirds first allotted to the paternal uncle’s descendants, 


D 1 


* Col. B., Trans., pp. 38[>—389. 
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tlie secondary distribution would be to those of a half uncle by 
the mother’s side, a sixth, or a third, in case of plurality, divisible 
equally amongst them without distinction of sex; and to those of 
full uncles, or of half uncles by the father’s side, all the remainder 
divisible amongst them, to a male double the portion of a 
female.—Col. B., pp. 389, 390. 

LY. Whenever an assemblage occurs of rela¬ 
tions by both parents or by the father's side, with 
relations by the same mother only, the latter, if one, 
takes a sixth part of the estate, and a third in the 
event of plurality (to he divided among them equally 
without distinction between male and female), and 
all the residuum goes to the relations by both parents 
(divisible to a male double the portion of a female), 
to the utter exclusion of the relatives by the same 
father only.* However,— 

LYI. In default of the relatives of the whole blood 
those by the same father only supply their place in 
succession. 


Annotations. 

Ivi. In default of the brethren or relatives by the same father and 
mother, those by the same father only stand in their place. And the 
rale for them, when single or several, is the samef as is applicable to 
those of the whole blood .—Skardya ul-IsUm , pp. 448 & 449. 

Ivi. A person related by the father's side only supplies the place of a 
full kinsman upon failure of the latter.—Col. B,, Trans., p. 336. 

Every person related to the deceased by both sides,— viz., the father’s 
and mother’s—in any degree of consanguinity, excludes from inheritance 
a person in the same degree by the father’s side only, and this whether a 
male or female, the latter being deprived of every title to succession.— 
Col. B., Trans., p. 332. 

The principle of exclusion by double tie or full blood relationship is 
established by the following tradition of Imdm Jaafer Sdadik, recorded 
by Yazid Kandsi, in these words :—“ Your full brother by the same father 
and mother is preferred to your half brother by the same father only ; 


* Vide Col. B.. Trans., p. 388. 

f Except, however, with aspect to Return. Vide, pp. 222 k 223. 
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Thais, a brother, for example, or a sister of the deceased by the Ljcotukb 
same father and mother, exoludes a brother or lister being in the VI1 - 
same degree by the same father only. The same principle like- 
wise applies to paternal uncles and aunts of the deceased, and also 
to maternal uncles and aunts, provided they are in one and the 
same degree of propinquity. A paternal uncle, again, related 
by both sides, meaning thereby a brother of the deceased’s father, 
by the same father and mother, does not exclude a brother of the 
deceased by the same father only, nor even the son of such 
brother; but certainly excludes an uncle by the same father only.* 

If, for example, therefore, a person dying should leave a brother 
by the same father only, and a sister by the same father and 
mother, the brother could in this case take no part of the 
inheritance, which would descend entirely to the sister; and this 
rule universally applies not only to all brothers and sisters with 
regard to each other, and to their children in like manner, but 
also to all paternal uncles and aunts with respect to each other, 
and to their descendants; and likewise to all maternal uncles and 
aunts, and to their children, how low soever.* 

LVIL The husband or widow is not excluded by Principle, 
any of the deceased’s heirs, but happening to be with 
auy of them takes his or her full or reduced share, 
as the case may be.f 


Annotations. 

and also the son of your full brother is preferred to the son of your half 
brother only; your paternal uncle, the full brother of your father, to 
your paternal uncle, his brother by the same father only ; and the son of 
such paternal full uncle to the children of a paternal half uncle only.” 
Likewise, by a tradition of the Commander of the Faithful, quoted by 
Hdras in these wordsSurely kinsmen by the same father and 
mother shall inherit in preference to kinsmen by the same father only.”— 
Col. 13., Trans., p. 334. 

Ivii. The husband and wife are (a3 any of them happen to be) associated 
with any of the classes (of heirs), and none of these two is excluded by any 
one on account of a general text, of the Kurdn. They take their appointed 
shares, and no more, unless there is no (other) heir by consanguinity or 
patronage (except the Imim , whose non-existence never happens), when 
the surplus returns to the husband, though not to the widow-—Muf&tih. 


* Col. B., Trans., pp. 392 & 333. 
f Vide Principles 11, 12, 15, 86, 89, 96, 124, 163 k 161, 
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lecture LVIII. Where there are male and female heirs of 
—1 the same degree of a class and of the same side, 

Principle. there each male has double the portion of each 

female (e).— Vide Principles, 84, 85, 118,149 & 153. 

Illustrations. ( e .) If there be a daughter and a son, the latter would take 


double the portion of the former. Such also is the case between 
the daughter of a daughter and son of a son, as well as brother 
and sister of the whole blood, or of those of the half blood on the 
father's side. 

The children of brothers or sisters by the same father and 
mother only, or by the same father only, paternal grandfathers and 
grandmothers, paternal full uncles and aunts, paternal half uncles 
and aunts if by the father’s side, and their children divide the 
portions of inheritance enjoyed by them, to a male as much as 
the share of two females.* 


Annotations. 


Ivii. No claimant has a title to inherit with children but the parents 
and the husband and wife.—Macn. M. L., chap, ii, princ. G. 

Those who succeed by virtue of marriage are the husband and wife, 
who can never be excluded in any possible ease; and their shares are 
half for the husband, and a fourth for the wife where there are no chil¬ 
dren, and u fourth for the husband, aud an eighth for the wife, where 
there are children.— Ibid. 

These principles of law are established as well by the unanimous 
assent of most of our doctors, as by the express traditions of the two 
holy on whom be peace, reported by Zara rah in these words 

“Not one of the creation of God can inherit with a child of the deceased, 
except the immediate parents and the husband, or wife; should there 
be no immediate children, grandchildren, whether male or female, 
supply their place in succession; those from a son inheriting the 
share of a son, and those of a daughter taking her portion of the in¬ 
heritance ; and be these ever so remote in descent, whether two or 
three generations, or more, still they inherit the portion of the immediate 
offspring, and exclude from succession every description of heirs that 
a child begotten by the deceased would have excluded if in existence.—* 
Col. B., Trans., p. 325. 


* Col. B., Trans., p. 387. 

f Muhammad Bakir the fifth Imdm, and his son Jaafir Saadik, or the 
just.—Col. B., p. 325, 





Ml NISTffy. 



213 



ON INCREASE AND RETURN. 


LIX. Tlie only exceptions to the above rule are Lkcturh; 
the individuals related by the same mother only r 
since males and females so related inherit in equal 
shares ( f ).— Vide Principles 124, 125 150, 152, 

153 et scq. 

( f ) Thus, if there he a brother or sister by the same mother Illustrations, 
alone, he or she gets only a sixth, but if there be a brother and 
sister, a brother and sisters, a sister and brothers, brothers 
or sisters, or brothers and sisters of this description, they 
collectively get a third, and divide it among themselves in equal 
shares without any preference being givon to the male sex. 

The children of brothers and sisters by the mother's side, 
maternal grandfathers and grandmothers, paternal half uncles aftd 
aunts if by the mother's side only, maternal uncles and aunts 
of every description and their children, divide their portions of 
inheritance, as derived through the female line, equally without 
distinction or preference of sex whatsoever.* 

LX. The right of primogeniture is partially Principle. 
recognized in this branch of Muhammadan law 
though not at all in the Sunni branch,f 


On Increase and Return. 


The doctrine of Increase is not recognized in the law of 
the Immiyah school. Consequently,— 

LXL If the shares of the heirs happening to be Principle. 
in a case cannot be given in full , by reason of those 


Annotations. 


lix. Amongst the relations by the mother's side only, in the distri¬ 
bution of their ancestor’s portion, males and females are perfectly alike } 
there being no preference of one over the other.—Col. B., Trans., p. 387. 

Ixi. When a property falls short in distribution of all the appointed 
shares, aud which can only happen when a husband or widow interferes, 
all our doctors are agreed that the loss or deficiency must invariably fall 
upon daughters or sisters of the deceased by both parents or by the 
father’s side : in other words, there are only four of the appointed shares 
of inheritance which can be affected by deficiency arising in the distribu- 


* Col. B., Trans., p. 387. 
f Vide Principles 81 5c 82. 
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shares or parts exceeding the integral, then recourse 
is not* had to the process of Increase,* but the shares 
of the heirs other than those related by both parents 
or by the same father only, are given in full, and 
the remainder is given to the latter. So the defi¬ 
ciency falls on a relative or relatives of the whole 
blood, or of the half blood on the father's side accord¬ 
ing as may happen to be in a case. 

Thus the Shardya ul- Islam : — “ The oul or Increase is null 
(batil) with us.” “ The ocoasion for it arises in consequence of a 
conflict between the claim of a husband or wife, with the claims 
of other heirs, and in cases of that kind the loss falls on the 


Annotations. 

tion, viz., the share of one daughter and two or more daughters, the 
share of one sister and of two or more sisters by both parents or by the 
fathor only.—Col. B., Trans., p. 395. 

The legal nnmber of shares into which it is necessary to make the pro¬ 
perty, cannot be increased if found insufficient to satisfy all the heirs 
without a fraction, In such a case a proportionate deduction will be 
made from the portion of such heir, as may, under certain circumstances, 
be deprived of a legal share, or from any heir whose share admits of 
diminution. For instance, in the case of a husband, a daughter, and 
parents. Here the property must be divided into twelve, of which the 
husband is entitled to three or a fourth, the parents to two-sixths or 
four, and the daughter to half; hut there only remain five shares for her 
instead of bIx, or the moiety to which she is entitled. In this case, 
according to the ort hodox (i.e., sunni) doctrine, the, property would 
have been made into thirteen shares ; but according to the Imamiyah 
tenets, the daughter must be content with five shares that remain, 
because in, certain cases her right as a legal sharer is liable to extinction ; 
for instance, had there been a son, the daughter would not have been 
entitled to any specific share, and she would have become a residuary; 
whereas the husband or parents can never be deprived of a legal share 
under any circiimstanee.f—Macn. M. L., chap, ii, prine. 31. 


* As it is the case according to the law of the sunni school. Vide. 
pp. 228—231 of Lecture VI, delivered iu 1873. 

f The above, specially the argumentative parts thereof, are not quite 
correct, as will bo known by comparing the same with the dicta of the 
paramount authorities cited in the body hereof. 
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father,* on a daughter or daughters, or on the persons (as a 
sister or sisters) related by both parents or by the same father 
alone, and not on those related only by the mother's side. As, 
when a deceased (person) has left a husband, both parents, and 
a daughter ; or a husband, a parent, and two or more daughters, 
or a widow, both parents and two daughters; or a husband with 
relatives by the same mother only, and a sister or sisters by 
both parents or by the same father only. — P. 446. 

Although the author of the Skaraya nl-hlam has, in the above Kerharks. 
passage, included the father among the persons on whom the 
deficiency should fall, and although he has mentioned the father 
in the first, second, and third of the above examples given by him, 
yet it does not appear that, even in those examples, the deficiency 
falls on him. It is clear from the subjoined passage of tho . 

Irskdd , in which though the father is, in like manner, included 
among the heirs on whom the deficiency falls, yet, in the examples 
given, a full share is allotted to the father without any deficiency 
or deduction. 

“A defective divisor is that which does not? suffice to pay the 
portions of (all) the sharers on account of the intervention of a 
husband or wife. The deficiency falls on daughters, father, and 
relatives by both parents or by the father alone. As when a 
person dies leaving a father, mother, husband and two daughters, 
tho divisor of their share is twelve — of which, the shares of the 
fathor and mother are four (two or one-sixth of each ), the share 
of the husband is three, and the remainder, which is five, becomes 
(therefore) the portion of the daughters, though their (full) share 
amounts to eight; thus a deficiency of three falls on them.”— 

Irshad. 

In fact it appears to have been decided by the generality of the 
Learned that the deficiency should fall on the persons related by 
both parents or by the father alone, but not on the father himself, 
not also on any other relative. 

Thus the Houzcit ul-Ahbum .* —When the root of the case or 
the divisor falls short of the shares happening to he in a case, 
tho rule is that tho deficiency should fall on those persons on 
whom return is conferred, except on the husband or widow. Thus 
when it is supposed that a woman died leaving no heirs excepting 
her husband and two sisters, then the root of the case, that is the 
divisor, must he six, of which half must he given to the husband 
without any deduction, the same being his share, and the deficiency 


, * I n other parts of the SJuvrdya ul-Islam it is laid down that the defi¬ 
ciency falls on the daughters, or on the sisters of the whole blood, or of half 
blood on the father’s side without any mention of the father.—Note by 
Mr, Neil Baillie. See ante, p, 202. 
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Leotithf, must fall on the sisters, because the deficiency is to fall on the 
VIl. person who (in other cases) gains an advantage (by return). The 
deficiency falls on no other (heir) except a daughter or daughters, 
a sister or sisters by both parents, or by the same father only. 
The MuhaMclk has, in the Shardya nl-Isldm, and Nafiyah, included 
the father as being one of those on whom the deficiency falls, but 
that is erroneous, as has been decided by the generality of the 
Learned.' 5 —Eouzat ul-Ahk&m, p. 24. 

‘‘When a deficiency occurs in the root of the case or the 
divisor, the same falls on the paternal relatives,* and not on the 
maternal relatives; 'in the same manner, as when there remains 
any portion of the divisor, the same goes (by return) exclusively 
to the paternal relatives,* the maternal kindred having no title 
to participate therein. The difference of opinion existing upon 
this point has been stated in the section treating of the mother’s 
relatives.”— Ibid, p. 45. 

So also the Mafatih ;—“ Tf all the heirs are sharers, the share 
of each will be gi’sen to him or to her; but if the property fall 
short of their shares, then the deficiency will fall on a daughter, 
or daughters, or on a sister or sisters by both parents or by the 
same father only, and not on any other ,—as there is no Oul or 
* Increase with us.”—P. 476. 

In another part of the Irsk&d it is clearly laid down that the 
deficiency does not fall on the father , nor on the mother, nor on the 
husband, nor on the wife. The passage laying down the above is as 
follows :—“ If the residue remaining after allotment of the share of 
one of the spouses, and one of the parents, or of both parents, he 
less than the share to which a daughter is entitled, then the 
deficiency falls on the sharo of the daughter and not on the shares 
of the others. —Irshad. 

On Return . 

When a sharer or sharers and a residuary or residuaries 
happen to be in a case, then what remains after allotting 
the appointed share or shares goes to the residuary or 
residuaries;—as in the case of there being a parent or 
parents, and a son or sons, a sixth is. allotted to the parent 
or to each of the parents, and the remainder goes to the 
son or sons as the case may he. And when there are only 
residuaries, or only a single residuary and no sharer, then 


* Here by “paternal relatives” is meant “persona related by both 
parents, as well as those related by the same father only.” 
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the whole property goes to the residuary or residuaries as 
the case may be;—as in the case of there being an only 
brother, or two or more brothers by both parents or by the 
same father only, the whole property at once devolves on 
the brother or brothers. But,— 


LXII. When there is only one sharer and no 
residuary (p), or no other heir equal to that sharer (y), 
then the Sharer first takes the appointed share and 
the remainder reverts to him or to her by return. 

O.) If a person dies leaving only a father surviving him, the 
whole property goes to him in virtue of his relationship. So also 
to the mother (in the above circumstance), though (first) a third 
as her appointed share, and then the remainder by return.—Itouzat 
ul-Ahkum, p. 32. 

As, when there is only a brotherless daughter, or a brotherlesa 
full sister, she first takes her appointed share which is a moiety, 
and then the remainder reverts to her by return. 

( q .) When there is a daughter with a brother (of the deceased), 
or sister with a paternal uncle, the daughter or sister takes first 
her appointed portion, and then the remainder reverts to her, 
because she is nearer to the decoascd. — Shar&ya ul-Islam, pp. 
440 <fc 441. 


LXIII. When there happen to be in a ease only 
sharers, and the property exceeds their shares, then 
the excess returns or reverts to all of them in the pro¬ 
portion of their respective shares, if all of them are 


Annotations. 

lxii. WOien the heir is a sharer (zu-farz), he takes hi3 appointed por¬ 
tion as such; and if lie has no equal ,—that is, if there is no other heir in 
the same degree,—he takes the surplus also by return or reversionary 
title.—Sharaya nblslam, pp. 440 & 441. 

Ixiii. If, after arrangement, the root of the case or the divisor exceeds 
the shares of the sharers, and there be no (other) person to whom the 
excess should go, then, iti that case, it must return or revert. Return 
is conferred on a daughter or daughters, sister or sisters by the same 
father only or by both parents. With respect to return being conferred 
on the brethren by the same mother only, there is a difference of opinion, 
which will be presently stated. Return is also conferred on the parents, 
and on the husband.—Rouzat ul-Ahkaui, p. 30. — Vide post, pp. 222 & 223. 
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entitled to the return (?*), otherwise, only to those of 
them who are entitled thereto (s). 

(r.) When a person dies leaving a daughter and a father as 
heirs, the daughter’s share, in this case, being a moiety, and the 
father’s, a sixth, the root of the case, or the divisor, must bo six, 
of which half or three-sixths being given to the daughter, and 
one-sixth to the father, there remain two-sixths, which, in fourths, 
revert to both of them in the proportion of their respective 
shares.—Kouzat ul-Ahkiim, p. 30. 

Annotations. 

Ixiii. Under the third and lust supposition regarding an estate to be 
distributed, viz., that a surplus thereof shall remain after payment of all 
the shares, we observe that this surplus reverts by our law to the con- 
sanguinous sharers iu proportion to their respective shares, and is divi¬ 
sible amongst them either by fourths or by fifths ; for the return, or 
reversion, admits of no other distribution. Thus, if there be one 
daughter and the mother of a person deceased, the latter takes first the 
appointed share, or a sixth part of the property, the regular divisor 
being six: the daughter has her moiety, or three parts produced by 
this division; and the remaining two-sixths ure divided betwixt them 
by fourths in the return, one-fourth to the mother and three to the 
daughter, corresponding, this latter division, obviously to their original 
shares of the inheritance. If, again, with a daughter there be both 
father and mother of the deceased, each of the latter taking first a sixth 
part of the property, and the daughter her half or three-sixths thereof, 
the surplus iu this case of one-sixth returns to all proportionately, and is, 
therefore, divided into five parts, one-fifth thereof to each of the parents, 
and the remaining three to the daughter. But a more simple and easy 
method of distribution, in examples of this nature, occurs by a primary 
arrangement of their shares, in cases where return is by fourth parts 
into four, and where by fifteenths into five ; and thus in the first example 
the mother would at once receive a fourth part of the estate, and three- 
fourths go to the daughter. Hence in every case where the surplus or 
return is divisible by fourths, a primary arrangement of the whole estate 
into four parts must obviously answer all the purposes of distribution ; 
and, in like manner, where by fifths, an arrangement into five will pro¬ 
duce the true shares without any fraction.— Col. B., Trans., pp. 3D8&399. 

Ixiii—lxxiii. Where the assets exceed the number of heirs, the 
surplus reverts to the heirs. The husband is entitled to share in the 
return; but not the wife. The mother also is not entitled to share in 
the return, if there are brethren ; and where there is any individual 
possessing a double relation, the surplus reverts exclusively to such 
individual.—Macn. M. L., chap, ii, princ. 32. 
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(s.) If, in the above ease, there had been the mother instead Liic-rimfe 

of the father, then she would have got the same one-sixth as her Vft ‘ 
appointed share, and one-fourth of the remainder or surplus as 
the father got; but, had there been also brethren in the case, then 
the mother would have been deprived of the sharo in the surplus, 
because brethren, though themselves excluded, not only reduce 
the mother’s sharo from a third into a sixth, but also deprive 
her of the surplus. * * * § 


Special Buies .— 

LXIY. The whole of the surplus goes to a brotherless Principle. 
daughter in the case of her being alone or with one of the 
spouses, or with both parents and the husband or wife (of 
the deceased); but it goes partly to her and partly to the 
parents if the husband did not happen to exist; as also partly 
to her and partly to one of the parents if the other parent 
did not happen to be in esse.* 

LXY. The surplus returns to two or more brotherless Principle. 
daughters, wholly if they bo alone or with one of the 
spouses, but partly to them such daughters) and partly 
to a single parent, if the other parent and the husband of 
the deceased did not happen to exist, f 

LXYI. The surplus goes to a single parent, wholly if Principle. 
alone or with one of the spouses, but partly , if there be 
in the case a brotherless single daughter with or without 
a husband or wife of the deceased, or two or more brotherless, 
daughters without the husband of the deceased; in either ot 
which cases, the surplus goes partly to the parent and partly 
to the daughter or daughters. J 

LXYII. The surplus returns to both parents, wholly if Principle. 
they be alone or with one of the spouses, but partly, if there 
is in the case no husband, but a single daughter, who would 
take the other part.§ 

LXYIII. The mother with her husband is entitled to a Principle. 
portion (a fifth) of the surplus only when there is with 
them a daughter of the deceased,! and not otherwiso (t ); 


* Vide Principles 72, 73, 83, 88, 89 k 90. 

f Vide Principles 72, 73, 83, 96 k 97. 

X Vide Principles 72, 73. 78, 88 k 97. 

§ Vide Principles 72, 73, 90 k 93. 

|| Vide Principles 90 & 93. 
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but if brethren* of the deceased intervene in the case, then, 
even in the event of there being a daughter the mother is 
not entitled to the above, but the father gets one-fourth 
of the surplus.*)- 

(t.) As whore a person leaves her father and mother him 
surviving, but no daughter, then the mother gets only her full 
share, one-third, and the remainder goes to the father .—Vide Prin¬ 
ciple 89. 

LXIX. Where, in the second or third class, there 
are several sharers of the same degree or rank, the 
surplus returns or reverts to those related by both 
parents, to the exclusion of those related by the 
same mother only, as well as to the exclusion 
of those who are related by the same father only. 
The latter are deprived by the whole blood rela¬ 
tions not only of the surlpus but also of the 
inheritance in general (u ). 

( it.) Thus, if a person leave a brother or siSter by the same 
father and mother, with a brother or sister by the same mother 
only, the latter receives hut a sixth part of the estate, and the 
remainder goes to the relation by both parents, whether a speci¬ 
fic sharer or not, by reason of bis uniting two causes of relation¬ 
ship to the deceased, viz., the paternal and maternal sides, in con¬ 
sequence of which he enjoys a natural preference in succession 
over the relation by the one side only; and, further, because the 
loss or deficiency, should there be any,—as where a husband or 
widow of the deceased interferes, — must invariably fall on the rela¬ 
tion by both sides, as already explained, whence obvious justice 
would necessarily dictate his superior title to the surplus or return, 
when these do not interfere, to make up for his loss in the other 


Annotations. 

Ixviii. If a person leave both parentis and no children, then a sixth 
goes to the mother, if there be brethren to exclude her, while a third 
(goes to her) if there be no such excluders, and the remainder goes 
to the father.—Rouzat ul-Ahkam, p. 32. 


* Here by “ brethren ” is meant two or more brothers by both parents 
or by the same father only, or at least one brother and two sisters, or four 
sisters of that description.-— Vide Exclusion from Inheritance, 
f Vide Principles 91, 94. 
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event; arid this doctrine is particularly Supported by a tradition 
-of the Imam Muhammad JJdkir, on whom be peace, recorded by 
Muhammad Ibmt Muslim, in these words :—“ I inquired concern¬ 
ing the son of a sister by the father’s side with the sou of a sister 
by, the same mother only. He replied, ‘ To the latter a sixth part 
of the estate, and all that remains to the former. 5 ” Now it is 
evident that, if the relation by the father’s side were not expressly 
preferred, the Surplus.or residue in this example, after distribution 
of a half and a sixth, would necessarily have been divided betwixt 
the sons of both sisters by fourths, in proportion to their specific 
shares; whereas this decision clearly demonstrates the exclusive 
preference to one. And if this preference is expressly conferred 
on the relation by the father’s side, it must belong to one by both 
parents a fortiori.* —Col. B., Trans., p. 403. 

However,— 

LXX. In default of their excluders, the relatives 
by the same father only supply their place in suc¬ 
cession to the inheritance.* 


Annotations. 

Where there is any individual possessing a double relation, the surplus 
reverts exclusively to such individual. — Macn. M. L., chap, ii, 
princ. 32. 

Ixx. The person related by both parents excludes the person who is 
related by the same father only. The former excludes also the person 
or persons related by the mother alone from participation in the surplus, 
but not from the appointed share, provided they be equal in the proxi¬ 
mity of degree.—Mafatih. 

Where there are brethren by the same mother only, with those related 
by both parents, or by the same father only, then such maternal kindreds 
if one, gets a sixth of the inheritance, and a third, if two or more in 
number, and the remainder goes to the brethren related by both parents, 
or (in their default) to those related by the same father only, accord¬ 
ing to the doctrine most generally received.—Konzat ul-Ahkam, p. 46. 

The second general rule regarding inheritance to be described is 
that,—“ Every person related to the deceased by both sides, viz., the 
father’s and mother’s, in any degreq of consanguinity, excludes a person 
having the same relation by the mother’s side only, from all title to the 
residue or surplus of an estate after distribution of shares, but not from 
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Vide, however, Principle 171. 
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Lkcturk Blit though they do so by general assent, yet there is a 
_ difference of opinion with respect to their taking the whole 
/ of the surplus like the whole blood relatives, for some of the 

mar ' doctors are of opinion that they take the whole, excluding 
the maternal kindred from the same, but allowing them to 
take only their appointed share, while the rest of the 
doctors maintain that where there are relatives by the same 
father only, and those by the same mother only, the latter 
take their appointed share, and also participate with the 
former in tho surplus, if any, proportionately to then- 
original share. 

Thus the Rouzctt id-Ahkdm:—" Some of the learned, 
however, have asserted that the surplus should be divided 
between these (that is, between the brethren or relatives by 
the same mother only, and those by the same father only). 
The most approved doctrine, however, is that there should 
'be a compromise (between them). 

The Shardya id-Islam is more explicit on the point. It 
is as follows :—“ If there is a surplus, as in the case of there 
being only one (sister) on the mother’s side and a sister by 
both parents,the surplus goes to the (latter) sister exclusively. 
But if (instead of a sister by both parents) there were a 
sister by the same father only, would slie also have this special 
right to the surplus remaining after satisfying the sharers ? 
This question has been answered in the affirmative, because 
the deficiency, if any, by reason of the contending claim of a 
husband or wife, falls upon her.”—Shardya ul-Isldm, p, 449. 


Annotations. 

his appointed share of inheritance, provided they are both in the same 
degree; for a paternal uncle having this full relation does not exclude 
a sister of the deceased by the mother only, either from her residuary 

title or her appointed share, by reason of their disparity in the decree._ 

Col. JB., Trans., p. 335. 

lxx. “ It is further to be remarked that a person related by the 
father’s side only supplies the place of a full kinsman upon failure oi 
the latter in all cases, and therefore excludes those related by tho 
mother’s side, from all residuary title, in like manner as the former.” — 
Col. B., Trans., p. 336. This passage, being contrary to the approved 
doctrine as inculcated in the passages contained in the body of this and 
the following page, must be held to be incorrect. 
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It has been maintained (on the other hand) that the sur¬ 
plus would revert to those connected by fcho same mother 
only, as well as to tho sister or sisters connected by the 
same father only, (in fourths or in fifths as there may be one 
or more of them), on account of the equality of the degree; 
and this opinion is preferred .—Sharaya ul-Islam, p. 445. 
Thus,— 


LXXI. According to the preferable doctrine, 
where there are relatives on the father's side only, 
and those on the mother’s side only, and both equal 
iu degree and rank, the latter not only take their 
appointed share, but also participate with the former 
in the surplus, if any, in the proportion of their 
original share ( v). 

( v. J As in the case of there being a sister by the same father 
only, and a sister by tho same mother only, first the former takes 
a half, and the latter a sixth, as their appointed shares, and then 
the surplus, which is a third, is divided between them in fourths, 
of which the former gets three parts, and the latter one part, as 
being proportionate to their original shares. 

LXXII. The husband is entitled to the surplus 
when there is no other heir, except the Imam. But,— 


Annotations. 

lxxii, Ixxiii. A husband and wife have each their appointed shares 
of inheritance in every possible situation, and the remainder of the 
estate, only after payment of these, descends to the other heirs, whether 
by consanguinity or patronage, if such exist; if otherwise,-—as where a 
wife may die leaving no heir of any description, save her husband, and 
the succession is thus limited to him, and the Imdm, or public treasury,— 
the husband, in this event, takes not onlyli is appointed share, viz,, a 
half, hut has also a residuary title to the remainder. Such at least, is 
the most common and prevalent doctrine, which, further, the two Shaikhs 
as well as Sayyid Murtazd have declared to be incontestable, by reason 
of ari authentic tradition related by Abu Baser in these words : “ I was 
present with the Imam Jaafar Saadik when he assembled the people to 
prayer, and was informed of a woman’s decease, who had left her hus¬ 
band, and no other heir. He replied, * The property goes all to her 
husband.’” And another decision of the same Imdm , in the case of a 
woman who left her husband, and no other relations known, viz,, u The 
succession is for the husband entirelyas well as several other authentic 
documents to a similar eliect.—Col. B., Trans., pp. 338 & 339. 
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LXXIII. The surplus never returns to a widow; 
when there is no other heir, the Imam (whose failure 
never happens) takes the same excluding her there¬ 
from. 

With respect to the widow’s being or not being entitled 
to the surplus, there are different opinions; but the right 
doctrine is that the surplus docs not return or revert to her. 

Thus the Irskdd :—If the deceased has left no heir 
except her husband, then the whole inheritance goes to him, 
—half as his appointed share, and half by return. If 
the deceased has left no heir except a widow, then a fourth 
of the inheritance goes to her, while with respect to the 
remaining three-fourths there are three different opinions. 
Some of the Doctors say, that the same belongs to the imam; 
some assert that the same must revert to the widow; %hile 
others affirm that the above should go to the Imam if ho is 
visible or present, otherwise to the widow.” 


So also the Mafdtih : — " They (the husband and wife) 
take their appointed shares, and no more, unless when there 
is no (other) heir, either by consanguinity or for special 
cause, save and except the Imam, in which case, the surplus 
remaining after allotment of the husband’s share returns 
or reverts to him according to the opinion most generally 
received. The surplus never returns to the widow according 
to the most approved opinion. 

So also the Rouzat ul-Ahkdm :—“ Know that if something 
remains after allotment of the share of the husband or wife, 
the same goes to the other heir, if any (in the case), 
whether such heir be by consanguinity, or for special cause, 
and whether he be a sharer, or no sharer. If there be no such 
person except the Imam, then the remainder is to return to 
the husband. With respect to return being conferred on 


Annotations. 

lxsiii. It is otherwise in, the case of a husband’s decease leaving no 
heirs of any description save his widow, for she receives only her 
appointed share, viz., a fourth part of his property, and the remaining 
three-fourths go to the Imdm, or public treasury, ns a widow has no 
residuary title hi any situation whatsoever.—Col. 13., Trans , p. 339. 
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the wife, there are different opinions. The first of which is. Lecture 
that the residue returns to the Imdm , and not at all to the } ,;l 
widow,—and this opinion is the most generally received and 
approved one.—P. 39. 

The Shardyci ul-Islam is decisive on the point. The 
above is as follows : — “ There may be neither an heir by 
blood nor any by special connexion other than a husband, 
in that event the husband has his half, and the remainder 
by virtue of the return or the reversionary right, while the 
widow is restricted to her fourth . Upon this point, how¬ 
ever, there are three different opinions. According to one 
of these she takes the remainder by virtue of the reversion¬ 
ary right; and according to another, it never reverts to her; 
while according to the third opinion it reverts to her in the 
absence of the Imam, but not if he is present.” — P. 445. 

“ The surplus never returns or reverts to a wife; not also 
to a husband except in the single case of there being no 
other heir than the Imam” — Sharaya ul-Islam, p. 441. 

The conclusion therefore is, that — 

LXXIV. The surplus remaining after allotment Principle, 
of*the husband’s share reverts to him if there is no 
other heir except the Imam; but if there is any other 
heir,—be he even the deceased’s manumitor or surety 
for offences,—the surplus goes to him to the exclusion 
of the husband. As respects the widow, the surplus 
never reverts to her, hut goes to any other heir that 
may happen to exist at the time, even to the Imam , 
who is the last of all heirs, and whose existence is 
always recognised. 




GENERAL AND SPECIAL RULES OF SUCCESSION OF ALL 
THE THREE CLASSES OF CONSANGUINOUS HEIRS. 


On the Succession of the First Glass. 

The first class comprises, as already stated,* the deceased’s 
parents and children how low soever. Consequently,— 

Principle. LXXY. The co-heirs of the parents of the 
deceased are, in general, his or her husband or 
widow,f and children of the first degree, in default of 
whom, those of the second'degree, failing them, those 
of the third degree, and so on; and vice versa .— Vide 
ante , pp. 190—r!94. 


Annotations. 

lxxv—lxxvii. The father and mother of a person deceased inherit 
with his children, his children’s children, and his children’s children’s 
children, and so on; whereas grandchildren do not inherit with the 
immediate offspring of the deceased, nor do great grandchildren with 
the latter; but, on the contrary, each degree of posterity totally 
excludes that more remote from any title to succession. Further, no 
member of the two following classes can inherit, whilst any individual, 
even a female of this series («>., class) exists, and however remote in 
descent such female may be. Thus, a grandfather of the deceased cannot 
inherit with any one of the immediate parents, nor oi the children how 
low soever; and, in like manner, a brother of the deceased is completely 
excluded by the existence of any member of this series; as are also all 
uncles, both paternal and maternal, whom we shall hereafter describe 
as being placed in the third series of eonsanguinous heirs.—Col. B., 
Trans., p. 324. 

No claimant has a title to inherit with children, but the parents, or 
the husband and wife.—Macn. M. L., chap, ii, princ. 6. 


* See ante, p. 170 et seq. 
f Vide am , pp. Ill & 112. 
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LXXVI. At the same time, one parent of the 
deceased is the co-heir of the other, and the children 


of the first degree, that is the immediate children, are Principle. 
co-heirs with each other as also with the parent or 
parents (as the case may he), and so are the children 
of each succeeding degree. Hence,— 

LXXVIL The deceased's parents inherit with Principle. 
their own co-heirs as above, and these with them, 
to the exclusion of all other relatives. As regards 
the deceased’s children in particular, the nearer, 
whether male or female, excludes the more remote of 
them as well as the members of any other class, 
and inherits alone or with his or her own co-heir 
or co-heirs (if any), since a co-heir is never ex¬ 
cluded by a co-heir.— Vide ante , pp. 190—197. 


Annotations. 

It is further to be observed of these descriptions, that no member, 
even the nearest one, as a father, for example, of the deceased, can 
exclude from succession the most remote of the other, as a great grand¬ 
child ; but, on the contrary, this exclusion by proximity of degree takes 
effect only where the heirs are of one and the same description, like a 
son, for instance, or a daughter of the deceased, who necessarily 
excludes a grandchild from inheritance.—Col. B., Trans., pp. 324 & 325-. 

lxxvii. Not one of the creation of C4od can inherit with a child of the 
deceased, except the immediate parents and the husband, or wife; 
should there be no immediate children, grandchildren, whether male 
or female, supply their place in succession : those from a son inheriting 
the share of a son, and those of a daughter taking her portion of the 
inheritance; and be these ever so remote in descent, whether two or 
three generations, or more, still they inherit the portion of the imme¬ 
diate offspring, nnd exclude from succession every description of heirs 
that a child begotten by the deceased would have excluded if in 
existence.—Col. B., Trans., p. 325. 

Both parents or one of them inherit together with a child, a grand¬ 
child, or a great grandchild ; but a grandchild does not inherit together 
with a child, nor a great grandchild together with a grandchild.— 
Macn. M. Ij., chap, ii, princ. 4. 
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LXXVIIL If the father he alone, the (whole* * * § ) property 
goes to him; and if the mother be alone, a third of the 
property goes to her (as her appointed share), and the 
remainder returns or reverts to herd 

LXXIX. If there be both parents (and no child, nor the 
husband, nor the widow of the deceased), then a third goes 
to the mother, and the remainder to the father. But if 
there be also brethren (a) of the deceased, the share of the 
mother is (reduced to) a sixth, and the father has the 
remainder, while the brethren have nothing.-f* 

(a.) Hereby “brethren” is meant two or more brothers by 
both parents or by the same father only, or at least one brother 
and two sisters, or only four sisters of the above description.— 
Vide Partial exclusion from Inheritance in Lecture X. 

LXXX. If there is only a son (and no other heir of 
equal degree), the whole property goes to him : if there are 
two or more sons, they inherit the property in equal shares.-f* 

LXXXL The eldest child, if male, and not prodigal and 
deficient in understanding, is to have the wearing apparel, 
ring, sword and KurdnX of his father, and is liable for the 
fulfilment or performance of what was due by the deceased, 
viz., prayers and fasts. The eldest son's right to those arti¬ 
cles accrues, however, upon the father's having left property 
other than the same, but not otherwise.§ 


Annotations. 

lxxix. The father of the deceased, upon failure of issue, is not a 
specific sharer in the estate, but has a residuary title to all that remains 
after allotment of the specific shares, if any; if not, he at once takes the 
whole .—Vide Col. B., Trans., p. 383. 

Ixxxi. On a distribution of the estate, the elder son, if he be worthy, 
is entitled to his father’s sword, his Kurdn , his wearing apparel, and his 
ring.—Macn. M. L., chap, ii, princ. 33. 


* Inhad. 

f Shardya ul-Tfddm, p. 446. 

% According to the Irshdd, not only the above articles, but also tho 
father’s ship and boat, if any. 

§ Shardya ul-Isldm, p. 448. 






LXXXII. If the eldest child be a female, she is not Lecture 


entitled to those articles, but they are to be given to the vni - 
eldest of the male children * * * § Principle. 

LXXXIII. If there is only a daughter, half goes to her Principle. 
(as her appointed share,f) and the remainder reverts to her 
by return: if there are two or more daughters, they have 
two-thirds (as their appointed shares,f) and the remainder 
by return 4 

LXXXIV. If there are (children of) both sexes, then Principle. 
the property is inherited by them according to the rule— 

" to each male goes the portion of two females. 

LX XXV. When there are both parents, or one of them, Principle. 
combined with children (of the deceased), then a sixth goes 
to each of the parents, and the remainder to the children, 
equally if they are all males; but if there is a female or 
females among them, then each male has the portion of two 
females4 

LXXXVT. If (in the above case) there be a husband, or Principle. 
wife, then the husband or wife gets his or her small (that is 
the reduced) share, so do the parents,§ and the remainder 
goes to the children 4 

LXXXVII. A son with a single parent or both parents principle, 
of the deceased takes the whole of what remains after allot¬ 
ment of the appointed share of the parent or parents. But,— 

LXXXVIII. If there he a daughter with a single parent principle 
(of the deceased), then the property goes to' them in 
fourths (5) + 

(5.) Of which tho parent gets one-fourth, aud the daughter, 
the remaining three-fourths. 


Annotations. 

lxxxvi, lxxxix. No claimant has a title to inherit with children but 
the parents and the husband and wife.—Macu. M. L., chap, ii, princ. 6. 
Not one of the creation of God can inherit with a child of the 

deceased, except the immediate parents and the husband or wife._ 

Col. B., Trans., p. 325. 


* Skardya uU Islam, p. 448. 

| See ante, pp. 182—184 

t Shardya nl-Mdvi, pp. 446 Ac 447. 

§ See ante, pp. 182—181. 
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ON THE SUCCESSION OF THE FIRST CLASS. 

LXXXIX. If (in the above ease) there be a husband or 
wife, then the surplus (remaining after allotment of the 
appointed shares) reverts to the daughter and the parent, 
and not to the husband or wife (c).* 



(c.) That is, in the first place, a sixth goes to the parent, a 
fourth to the husband, or an eighth to the widow, and a moiety 
to the daughter (as tlieir appropriate shares), and then the surplus- 
returns or reverts to the parent and daughter in the proportion 
of one-fourth and three-fourths as above. 


XC. If there is only a daughter with both parents (of 
the deceased), then two-sixths go to the parents (one to 
each), a half to the daughter, and the residue reverts to 
them in. fifths (d) * 


(d.) That is one-fifth thereof goes to each of the parents, and 
the remaining three-fifths go to the daughter. 


XGT. If (in the above case) there be also brethren (of 
the deceased) on the father’s side,f then the remainder 
reverts to the father and daughter in fourths (e).* 


(e.) That is, after allotment of tho appropriate shares of the 
parents and daughter, the surplus is divided between the father 
and daughter in the proportion of their original shares, viz., one- 
fourth to the father, and three-fourths to the daughter, the 
brethren being excluded. 

XCII. If there be with them (ie., with the daughter 
and parents) a husband, then the latter takes his small or 
reduced share, so does each of the parents, and the remain¬ 
der goes to the daughter ( / ) * 


(/.) There is, in this case, a deficiency of one-twelfth, which 
falls on the daughter. J 

XCIIL But if there be with them (i.e., the daughter 
and parents) a wife (instead of a husband), then each sharer 
takes his or her fixed share, and the remainder reverts to 
the daughter and parents, but not to the wife.* 


* Shardya ul-Iddm-, p. 4-17- 

-j- Or by both parents. Vide Principles 94, 101 & 102. 
% See ante. pp. 213—216. 
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XCIV. But if (instead of a husband or wile) there be Lkcmirw 
with them brethren (g), then the surplus would revert to VI11 ~ 
the daughter and father in fourths.* Principle, 

(q.) Here by brethren is meant at least two brothers, or one 
brother and two sisters, or only four sisters by both parents or by 
the same mother only, as no less than such number of such 
brethren can deprive the mother of the surplus, and also reduce 
her share (from a third) to a sixth.— Vide Partial exclusion from 
Inheritance in Lecture X. 

XCV. When there are two or more daughters (with the principle. 
parents of the deceased), then two-sixths go to the parents, 
and two-thirds to the daughters in equal shares* 

XCYI. If with them (i.e., the parents and daughters) Principle. 
there is a husband or wife, then he or she gets his or her 
small share, the parents get two-sixths, and the remainder 
goes to the two or more daughters * 

XCVII. If (with two or more daughters) there is only Principle. 
one parent, then he or she gets a sixth, the two or more 
daughters get two-thirds (as their appointed shares), and the 
remainder reverts to them in fifths* 

XCVIH. If (in the above case) there was also a bus- principle, 
band, then the deficiency! would fall on the two or more 
daughters.* 

XCIX. But if there was a wife (instead of a husband in Principle . 
the above case), then her (small or reduced) share, that is, 
an eighth, would go to her, and the remainder would he 
divided among the single parent and the daughters, in 
fifths.* N 

C, If there be a husband with both parents (of the principle. 
deceased) then half goes to him, a third of the original 
estate to the mother, and the remainder to the father * 

Cl. But if there be brethren with the parents (of the Principle. 
deceased, instead of her husband), then a sixth goes to the 
mother, and the remainder to the father* 


* Shctrdya ul-Islam, p. 447. 
f Vide ante, pp. 213—216, 
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CII. If there is a widow with both parents (of the 
deceased), then, a fourth goes to her. and a third of the ori¬ 
ginal estate to the mother if there are no brethren, and the 
remainder to the father; but if there are brethren, then a 
sixth only goes to the mother, and the remainder to the 
father.* 

CIII. On failure of (the immediate) children, the 
children of children take the places of their respec¬ 
tive parents (that is, they represent them) in the 
division of property with the parents (of the 
deceased).* 

CIV. Children prevent the succession of every 
one connected with the deceased through them, and 
also of every one connected with him through his 
parents (&).* 

(A.) As his (the deceasod’s) brethren and their children, hi# 
grand-parents and their ancestors, and his paternal and maternal 
uncles and aunts and their children.* 

They (the children) are so arranged that the nearest (in 
relationship) is the nearest* (in succession). Hence,— 

CV. One generation is excluded by another more 
proximate to the deceased (i) * And,— 

(£) For example, if a person left at his death a son or daugh¬ 
ter and a pre-deceased son’s son, this grandson would not inherit 
together with the son or daughter of the deceased. 


Annotations. 

civ. Ihnu Babavai made a condition in the succession of the 
children’s children that there should be a failure of both parents (of the 
deceased), but this has been exploded and abandoned.* 

Both parents or one of them inherit together with a child, a grand¬ 
child or a great grandchild ; but a grandchild does not inherit together 
with a child, nor a great grandchild together with a grandchild.—Macn. 
M. L., chap, ii, princ. 4. 


Shardya uU Islam, p, *117. 






CYL Each descendant inherits the portion of 
the person through whom he or she is related to the —' 

deceased (/}.* Principle. 


(,/.) Thus the child, male or female, of a daughter inherits his 
or her mother's portion, which is a half, if sho was alone, or in 
conjunction with both paronts, and the remainder reverts to the 
child in the same manner as it would have reverted to his or her 
mother if she were in existence. A son's child, male or female, 
inherits that which was inheritable by his or her father—the 
whole estate if he (the son) was alone, or the surplus after allot¬ 
ment of the shares of other heirs, if there were any in con¬ 
junction with him (the son), as parents, or one of them, a husband 
or wife.* 

CVII. If there are only children of a vson and children p r foc*»h, 
of a daughter, two-thirds go to the former; and one-third 
goes to the latter,—according to the best founded authority.! 

GVIII. If (in the above case) there is also a husband or /vmeipfe. 
wife, he or she gets his or her small (that is reduced) 
share, and the remainder is divided between the daughter’s 
and son’s children, the former getting one-third, and the 
latter, two-thirds.f 

CIX. The daughter’s children di vide their portion (that Principle. 
is their mother’s portion) in the proportion of two shares 
to a male and one share to a female (/c), in the same manner 
as the son’s children divide! (the portion of their father). 

( k) It has been said that a daughter’s children divide (and 
take) her portion iu equal shares. This opinion is, however, 
abandoned.! • 

OX. The grandfather or grandmother, when with one of p^ nc ^i 9t 
the parents (of the deceased), does not inherit anything; 
but it is proper and becoming that a sixth of the original 
estate he bestowed on them as maintenance, in case the 
parent’s portion exceed that amount (£).! 

(1.) As, for instance, when the deceased has left both his 
parents, with a paternal or maternal grandfather and grand¬ 
mother, then his mother having a third of the estate, should bes¬ 
tow a half of her portion on his grandfather and grandmother in 


* 'hardya iIT-Mum, p. 147, 
f Ibid, p. 1181. 
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Lboturk equal proportions, or, if there is only one (of them), the whole 

VIH. s j| s th is liis or hers. And the father having two-thirds should 

bestow a sixth of the original property on the grandfather and 
grandmother equally , or if there is only one of them, the whole 
sixth belongs to that one.* 

Principle . CXI. If one of the parents obtains a sixth and no more, 

while the other gets more than that, then the latter ought 
to maintain (the grand-parents), and not the former who 
gets only a sixth* 

Principle. ■ CXIL If the deceased has left both parents and 
brethren, then the maintenance of the grand-parents ought 
to be supplied or provided by the father, and not by the 
mother; while if the deceased is survived by both parents 
and a husband (instead of brethren), then not the father, 
but the mother, ought to maintain the grand-parents.* 

However,— 

Principle. CXIII. The paternal grandfather and paternal grand¬ 
mother have a claim to maintenance from the deceased’s 
estate, only in the case of the deceased being survived by 
his or her father, and the maternal grandfather and grand¬ 
mother have a similar claim in the case of the deceased 
being survived by his or her mother. 

The foregoing rules which prescribe a sixth part, of the 
deceased’s property to the grand-parents out of the immedi¬ 
ate parent’s share are for providing maintenance to the for¬ 
mer, and so they are regard ed as precepts moral rather than 
obligatory. 

Vn the Second Class. 

This class, as already stated,f comprises brethren and 
their children how low soever, and also grand-parents, how 
high soever. 


Annotations. 

cxiii. The paternal grandfather and grandmother have no claim to 
maintenance except in the case of the deceased being survived by his or 
her father, and the maternal grandfather and grandmother have no 
(such) claim except in the case of the deceased being survived by his 
or her mother.* 



* Shardya nl-Ieldm, p. 448. 
f See ante, pp. 76, 89 et seq, 
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CXIV. The co-heirs, in general, of the grand¬ 
parents, how high soever, of the deceased, may be his 
or her husband or widow, and the children, how low 
soever, of his or her both parents or of either of 
them, and vice versd . But,— 

CXV. As among the different degrees of the 
children of the deceased's parent or parents, the 
nearer excludes the more remote, and such also is the 
case with the grand-parents how high soever, conse¬ 
quently, the then nearest grand-parent or parents of 
the deceased, and the then nearest degree of the chil¬ 
dren of his or her parent or parents, as also the 
husband or widow (happening to be in the case), 
inherit together as co-heirs (m).* 

(m.) That is to say,—the then nearest or the lowest of the 
grandparents are co-heirs ■with each other, as well as with the 
then nearest degrees of the children of the deceasod’s parent or 
parents, and these among themselves are co-heirs with each other 
as well as with the grand-parent or parents of the deceased, and the 
husband or wife of the deceased is a co-heir with all or any of the 
above mentioned relatives then in existence. Whence, the then 
nearest of the grand-parents of the deceased inherit together with 
the then nearest of the children of his or her parent or parents 
as well as with a husband or widow as the case may be. 


Annotations. 

cxv. This second class likewise involves two separate descriptions of 
hell's : one comprehending all grandfathers and grandmothers of the 
deceased, how high soever in the line of ancestry, with application of the 
rule of precedence by proximity, to the nearer first and then to the more 
remote; and the other including all brothers and sisters and their chil¬ 
dren, how low soever, always observing the same rule.—Col. B., Trans., 
p. 326. 

The second class of consanguinous heirs comprehends grandfathers and 
grandmothers of the deceased, how high soever in degree of ancestry, 
and brothers and sisters and their children however remote in descent, 
the nearest always excluding one more removed. Thus, a grandfather’s 
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Principle. 


Principle. 


See ante, pp. 139, 190 at se<f, 
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CX VI. If there exist a co-heir, of the then nearest grand¬ 
parent or parents, or of the then nearest child or children of 
the deceased, they inherit together in proportion to their 
respective rights; but should any of them happen to he 
without a co-heir, he or she takes the whole property.—See 
the following Principles and also 44 & 46. 

CXVII. When there is only a brother by the same father 
and mother, the (whole) property goes to him ; and where 
there is with him another full, brother or brothers, the pro¬ 
perty is shared by them equally * 

CXVIII. Where there is a female or females (that is a 
sister or sisters) with a brother or brothers of the same des¬ 
cription, then two shares go to each male and one share 
goes to each female.* 

CXIX. If there is only one sister (without a eo-heir), 
then half goes to her (as her fixed share), and the remainder 
reverts to her by return.* 

CXX. If there are two or mor'e (such) sisters, then two- 
thirds go to them (as their fixed shares), and the residue 
reverts to them by return.* 


Annotations. 

father cannot inherit with a grandfather or grandmother, and even a 
brother’s son has no title with a brother or sister of the deceased; a 
brother’8 grandson is excluded by a brother’s or by a sister s son ; and 
in short, the arrangement, respecting children and children’s children 
of the deceased, formerly explained, has a similar influence exactly over 
members of this class; of which, further, no individual can possibly 
inherit whilst any member even a female of the first series, exists.— 
Col. B., Trans., p. 326. 

The second degree (e.e., classf) comprises the grandfather and grand¬ 
mother and other ancestors, and brothers and sisters and their descend¬ 
ants, however low in descent, the nearer of whom exclude the more dis¬ 
tant. The great grandfather cannot inherit together with a grandfather 
or a grandmother; and the son of a brother cannot inherit with a 
brother or a sister; and the grandson of a brother eannot inherit with 
the son of a brother, or with the son of a sister.—Macn. M. L., chap, ii, 
priuc. 8. 


* Shanty a ul-lsl&m., p. 448, 
f See ante, p, 176 note. 
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CXXI. Tho brother and sister by. the same father only 
do not inherit with a brother or sister by the same father 
and mother, on account of the latter bearing two relations.* 
But,— 

CXXII. In default of full brothers and sisters, the 
brothers and sisters by tho same father only take their place 
(in the succession of inheritance), and the rule for them, 
whether single or several, is the samef as for the full 
brothers and sisters* (in like circumstances). 


Annotations. 

exxi. The principle of exclusion by double tie or full blood rela¬ 
tionship is established by the following tradition of the I main Jaafav 
Saddik, recorded by Yaztd Eundsi in these wordsYour full 
brother by the same father and mother is preferred to your half-brother 
by the same father only ; and also the son of your full brother is prefer¬ 
red to the son of your half-brother only ; your paternal uncle, the full 
brother of your father, to your paternal uncle his brother by the same 
father only; and the son of such paternal full uncle to the children of a 
paternal half uncle only.”. Likewise, by a tradition of the Commander of 
the Faithful, quoted by IMras in these words : “ Surely kinsmen by the 
same father and mother shall inherit in preference to kinsmen by the 
same father only.”—Col. B., Trans., pp. 334 & 33o. 

exxi. Every person related to the deceased by both sides, viz., the 
father’s and mother’s, in any degree of consanguinity, excludes from 
inheritance a person iu the same degree by the father’s side only, and 
this whether a male or female, the latter being deprived of every title to 
snccession. Thus, a brother, for example, or a sister of the deceased 
by the same father and mother, excludes a brother or sister being iu the 
same degree by the same father only.—Col. 13., Trans., p. 332. 

exxii. It is further to be remarked that a person related by the 
father ’3 side only supplies the place of a full kinsman upon failure of 
the latter in all cases, and therefore excludes those related by the 
mother’s side from all residuary title,! in like manner as the former. 
This is agreeable to the doctrine of Sadult and most of our lawyers, 
because the full kinsman and he by the father’s side only, on failure of 
the former, suffering alike the loss or deficiency, they ought in justice 
to have a similar exclusive title to the residuum or surplus.—Col. B., 
Tran3., p. 336. 


* Shard if a nl-Isldm , p. 448. 

f Vide, however, ante, pp. 223 & 223, also the mode of distribution in 
Lecture XL 
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OXXIH. When a child by the same mother only (that 
is, a half brother or sister on her side) stands alone (i.c., 
without a co-heir), such child, whether male or female, gets 
a sixth (as his or her fixed share), and also the remainder 
by return* 

CXXIV. If there are two or more (of such children), 
one-third of the estate is shared by them equally , whether 
they are (only) males or females, or males and females,* and 
if there is no other equal in degree, the remainder reverts 
to them.f 

CXXV. When the brethren are of different kinds,— 
then the single brother or sister by the same mother only 
gets a sixth, while two more such relatives (male or female, 
or male and female) get a third, to he equally divided 
among them, and two-thirds go to such relative or relatives 
of the whole blood: if there be only one such female 
relative, then a half goes to her as her fixed share, and the 
remainder by return; while if there are only two or more 
such female relatives, then two-thirds go to them (as their 
fixed shares), and the surplus also reverts to them; but if 
they be only males, then what remains after satisfying the 
portion of the individual or individuals related by the same 


Annotations. 

cxxiii, exxiv. Brothers and sisters by the mother can never inherit 
more than a third, nor can their share be less than a sixth.*—Col. B, 
Trans., p. 336. 

exxv. If there are brethren of different kinds, those connected only by 
the mother take a sixth, if there is only oue such, or a third, if there 
are more, the same being equally divided among them ; and two-thirds 
go to those connected by the father and mother, whether they be one or 
more; but if there is only one, and that one a female, she has a half of 
the two-thirds by appointment, and the remainder by return; while 
if there are two (or more), and they are females, they take two-thirds 
by appointment, and the surplus, if any, by return. Again, if those 
connected by the father be males, the remainder, after satisfying the 
portions of those connected by the mother only, belongs to them 
equally; while if there are both males and females, the remainder goes 
to them in the proportion of two shares to each male, and oue share to 
each female.—Shar&ya ul-Islam, p. 449. 


* Shur&ya ul-Islam , p. 449. 
f Vide Principles 44, 46 & 73, 
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mother only, is divided among them equally, while if there Lkotuk* 

be both male and female relatives of the whole blood, the _' 

remainder (as above) is divided among them in the proportion 
of two shares to each male, and one share to each female. 

If, in the above case, there be also a child or children of 
the same father alone, such child or children are excluded 
by the child or children of both parents, these, as above 
shown, taking the whole of what remains after satisfying the 
share of the child or children by the same mother only. The 
excluded child or children of the father alone, do, however, 
in default of their excluders, take their place in succession, 
and get what they would have got had they been in esse* 

CXXVL The grandfather—whether he be on the Principle. 
father’s or on the mother’s side—if alone (that is without 
a co-heir), gets the (wdiole) property: so also the grand¬ 
mother.! 

CXXVII. When there are (only) a paternal grandfather Principle. 
and a paternal grandmother, two shares ( i.0., two-thirds) go 
to the grandfather, and one share (be., one-third,) goes to the 
grandmother; but if both of them are on the mother’s side, 
then they take the property in equal shares.—Rouzat ul- 
Ahkam, pp. 32 & 33. 

CXXVIII. If a grandfather or grandmother, or both, on Principle. 
the mother’s side, he combined with a grandfather or grand- 


Annotations. 


exxvi. The grandfather, paternal or maternal, when alone, is entitled 
to the whole property by relationship ( kardbat ). But, as in the case 
of such ancestor being on the mother’s side, he takes the mother’s 
portion, it may be said that one-third goes to him as the appointed 
share, and.the remainder by return. Such also is the case with the 
grandmother.—Rouzat nl-Ahkam, p. 32. 

cxxviii. When there is an assemblage of paternal and maternal grand¬ 
parents, then, according to the approved doctrine, two-thirds are the 
portion of the paternal grand-parent and one-third goes to the maternal 
grand-parent, whether such ancestor be one or more in number,— Ibid, 


p. 33. 


* Vide Principle 122. 
t Shardya ul-Islam,, p. 149. 
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mother, or both, on the father’s side, then those related 
through the mother take a third in equal portions, while 
those related through the father take two-thirds in the 
proportion of two shares to the male and one share to the 
female* 

The most generally received doctrine is, that when there are 
grand-parents, how high soever, on both sides, then those 
related through the father divide two-thirds among them¬ 
selves, with distinction (betweenmale and female), while those 
related through the mother take a third in equal shares,—-no 
regard being had to the relation with the deceased him¬ 
self. Consequently, a third of a third goes equally to the 
parents of the maternal grandmother and two-thirds thereof 
go equally to the parents of the maternal grandfather, 
one-third of the (remaining) two-thirds goes to the parents 
of the paternal grandmother in equal shares; and two- 
thirds of the said two-thirds go to the parents of the pater¬ 
nal grandfather in thirds, regard being had to both sides. 
— Maf&tih. 

When the two sections-)* of this (second class) are com¬ 
bined, then,— 

CXXIX. In conjunction with whole brothers 
and sisters or any of them, or the child or children 


Annotations. 

cxxix & exxx. Whenever grandfathers and grandmothers, both 
paternal and maternal, are assembled with half-brothers and sisters by 
the father’s and by the mother’s side, or with their children, a maternal 
grandfather and grandmother arc by law on equal footing in succession 
with a brother and sister by the same mother only, and a paternal grand¬ 
father and grandmother equal to a full brother and sister, or to those by 
the father’s side, but should these ancestors stand single in succession, 
that is upon failure of brothers, and their children, then they are consi¬ 
dered in the situation of immediate parents, or of a father and mother 
respectively.—Col. B., Trans., p. 391. 

This principle is established by a tradition of the Imam Jaafar Saadi k 
on whom be peace, quoted by Fuztnjil Ibnu Isar, in these words : 
“Verily a grandfather is associated in succession with brothers, his por¬ 
tion is equal to one of theirs, and neither more nor less. Further, by an 


* Shardya w l-Tsldm. p. 449. 
f Vide ante, pp. 189—191. 
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of any of them, the paternal grandfather is as a 
whole brother, and the paternal grandmother is, as a — 
whole sister; and in conjunction with half brothers 
and sisters on the father’s side, or any of them, the 
paternal grandfather is like such a brother, and the 
paternal grandmother is like such a sister, and in 
both the cases the grandparents and brethren take 
two-thirds of the estate and divide it among them¬ 
selves in the proportion of two shares to each male 
and one share to each female. 

The author of the Shardya ul-Isldm, however, says :—“ When 
a paternal grandfather or grandmother, or both of them, are con- 
bined with an only sister, or with two or more sisters by the same 
father and mother, or by the same father only, the grandfather is 
as a brother on the father's side, and tho grandmother, as a sister ; 
and the property remaining after satisfying the relations connected 
by the mother is divided among them in the proportion of two 
parts to the male and one part to the female (p. 449).'’* It appears 
from the above that this author considers the paternal grandfather 
and grandmother respectively as a brother and sister only in 
conjunction with a sister or sisters, and not in conjunction with a 
brother or brothers, a brother and sister, or brothers and sisters ; 
bub tho decision founded upon the opinion and decision of tho 
majority of the Doctors seems to be that which is inculcated 
by or in the above principle. See the Annotations. 


Annotations. 

authentic report of Abu Busir from the same Imam in these words : “ I 
stated the case of a person who died leaving six brothers and a grand¬ 
father ; he replied, 4 The grandfather is as one of the brothers.’ ” By 
another decision in the case of a brother’s sou and a grandfather, to this 
effect: “ The property is to be divided equally betwixt them.” And by 
another in the instance of a sister’s daughters with a grandfather, to this 
effect: “To the sister's daughters one-third, and the remainder to the 
grandfather,”—which last decision obviously proceeds on the supposition 
that both sister and grandfather were related by the same side, whence 
the distinction of male and female would have bestowed a double 
portion on the latter.—Col. B., Trans., pp. 391 & 392. 


H 1 


* Vide, however, Principle 145. 
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Thus the Rouzat ul-AhMm ;—“ On the assemblage of two 
sections (of the second class),* know that the paternal grand¬ 
father is like a whole brother or half brother on the father’s side, 
and the paternal grandmother is like such a sister. So the 
paternal grandparents and paternal brethren divide among them¬ 
selves two-thirds of the property in the proportion of two shares 
to each male and one share to each female. And tho maternal 
grandparents and maternal brethren take one-third and divide it 
among themselves in equal shares. ”—P. 35. 

So the Maftitik :—“ The grandfather and grandmother of any 
side are like a brother and sister of the same side.” 

So also the Irshdd ;—“When grandfathers and grandmothers and 
brothers and sisters are combined, the paternal grandfather is like 
a paternal and maternal brother, and the paternal grandmother 
is like a paternal and maternal sister. In like maimer, a maternal 
grandfather and grandmother are like a maternal brother and 
sister.” 

CXXX. When the maternal grandfather and 
grandmother are, or one of them is, combined with 
half brethren on the mother’s side, the grandfather 
is as a brother, and the grandmother is as a sister, 
and one-third (of the estate) is diyided among them 
equally, f 

CXXXI. An only maternal brother (or sister) takes a 
sixth of the inheritance, and when there are two or more 
of such relatives, a third of the property goes to them, while 
the maternal grand-parent, though alone, takes one-third (of 
the inheritance).—Rouzat ul-Ahkam, p. 35. 

CXXXII. The grandfather, though remote, inherits^ with 
brethren though these be nearer, and vice-versa, that is the 
children of brethren how low soever in descent, do, like their 
fathers and mothers, inherit with the grand-parents, though 
the latter be more proximate.—Rouzat ul-Ahkam, p. 35. 

Annotations. 

cxxxii. A grandfather, though remote, participates with brethren 
when there is no ancestor lower than he, or nearer to the deceased.f 


* See ante, p. 189 ct seq. 

| Shardya ul-Istdm, p. 449. 
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CXXXIII. If there are several grandfathers (in different Liecrtmit 
degrees of ascent) in combination with brethren, then the VUL 
lowest of them participates, with the brethren (of the 5 . 
deceased), and the others are excluded.* Vide Exclusion. rm(Up *' 

CXXXIY. The husband and wife get their large or full Principle. 
shares appointed for them respectively, when combined 
with brethren of the same side or of different sides;—the 
brethren on the mother’s side take their appointed portion 
from the original estate, and the remainder goes to the per¬ 
son or persons related by both parents; failing them, to 
those related by the same father only. The deficiency (in 
such case) falls on the portions of the full brethren, or those 
connected by the same father only * 

As in the case of there being a husband with a half-brother or Example, 
sister on the mother's side, and a sister by both parents.* 


CXXXV. And if there is a surplus,—as in the case of Principle, 
there being only one relative on the mother’s side, and a 
sister by both parents,—that surplus goes to the sister exclu¬ 
sively.* Vide ante, p. 220. 


A« NOTATIONS. 

cxxxiii. The great grandfather cannot inherit together with a grand¬ 
father or a grandmother, and the Bon of a brother cannot inherit with a 
brother or sister, and the grandson of a brother cannot inherit with the 
son of a brother or with the son of a sister,—Macn. M. L., chap, ii, 
princ. 8. 

cxxxiv. When a husband or wife participates with them (the bre¬ 
thren), the former (i.e., the husband or wife) takes his or her large or 
full share ;f and if the divisor fall short, the deficiency falls on the 
paternal, and not on the maternal, relatives; in the same manner as 
when something remains of the divisor, the same goes exclusively to the 
patcrhal relatives, the maternal relatives having no title to participate 
therein. The difference of opinion which is stated in the section on 
Return with respect to the maternal relativesf is applicable also to the 
present case.—Rouzat ul-Ahk&in. 


* Sharaya, ul-Mdm, pp. 149 & 450. 
f Vide ante, p. 222. 
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Lectdkk But if (instead of a sister by both parents), there were a 
YI1L sister by the same father only, would she have this special 
right to the surplus remaining after satisfying the shares ? 
This question has been answered in the affirmative, because 
the deficiency (if there is any, by reason of the contending 
claims of a husband or wife,) falls upon her.* However,— 

Principle. CXXXVI. It has been maintained that the surplus 
reverts to the persons connected by the same mother only 
as well as to the sister or sisters by the same father only (as 
there may be one or more of them.) in fourths, or in fifths, 
on account of the equality of degree, and this opinion is 
preferred. f—Sharaya ul-Isldm, p. 450. 

Principle. CXXXVII. When the deceased has left a paternal grand¬ 
father and grandmother, also a maternal grandfather and 
grandmother of his father, and also the like relatives of his 
mother, her grand-parents have a third (of the estate) in 
fourths, and the grand-parents of the father have two-thirds, 
two-thirds of which (two-thirds) go to his grand-paronfcs on 
the father's side, in the proportion of two parts to a male 
and one to a female, and the other (third) goes to liis 
grand-parents on the mother’s side in thirds ; according to 
what has been reported by the Shaikh , on whom may God 
have mercy ! X 

So that the original number of the shares is three which 
do not quadrate with the two classes, consequently four 
must be multiplied by nine, and the product (thirty-six) 
must again be multiplied by three, which will give one hun¬ 
dred and eighty as the number of the parts into which the 
estate must be divided in order to give the several parties 
their respective portions without a fraction (n). 

( n .) That is to say, the root of the case is three, — tho relatives 
on tho father’s side being entitled to double the portion of the 
mother’s relatives. But as there are four relatives on the father’s 
side (viz., his paternal grandfather and grandmother, and mater¬ 
nal grandfather and grandmother), and the paternal grandfather 
is entitled to double tiie portion of tho maternal grandfather, as well 
as to that of the paternal grandmother, and the maternal grand¬ 
mother is entitled to half the portion of her husband, so, two , which 


* Sharaya ul-Isldrn, p. 449. 
f Vide Mode of distribution in Leoturc XI. 
| Sharaya ul-Islam, p. 450. 




MIA IIST/fy 



is thoir portion from tho root of the case, cannot be divided among 
them in integral parts or numbers, for, if the maternal grand¬ 
mother’s portion, which is the smallest of all tho shares, be taken 
to be one (the lowest of all integral numbers), tho share of tho 
maternal grandfather must be two, and that of tho paternal 
grandfather, four,—whence the share of his wife (the paternal 
grandmother of the deceased) must bo two : thus assuming tho 
lowest numbers, the shares of the paternal relatives amount to 
nine [viz., 1 + 2+4+2 - 9) ; in like manner, as one, the portion of 
the mother’s relatives (from three, the root of the case), cannot be 
divided among them without a fraction, and there is no difference 
between the males and females of such relatives—they all being 
entitled to ecpual shares, so, for the sake of working out the problem, 
the share of every one of them is assumed to be one (the lowest of 
all the intogral numbers), and accordingly their shares amount, to 
four (viz., 1 +1 +1 +1 = 4). Now four multiplied by nine gives 
thirty-six, whioh being multiplied by three, the root of tho case, the 
product amounts to one hundred and eight, which settles the case. 
The relatives on the mother’s side had one each, so now they will 
get thirty-six collectively, or nine eaoh, (one multiplied by nine 
amounting to nine), and the remaining seventy-two of one hun¬ 
dred and eight will bo divided among the relatives on tho father’s 
side in the proportion of their original shares. So, eight, the one- 
ninth of seventy-two, will go to the maternal grandmother (of tho 
father), since, originally, she had one out of nine ; two-ninths of 
72 = 16 will go to his maternal grandfather, and the same amount 
to the paternal grandmother, each of them having had originally 
two out of nine; and four-ninths of 72, that is 32, will go to the 
paternal grandfather, he having had four out of nine. 


CXXXVIII. When there is a half-brother by the same 
mother only, and the son of a full brother, the whole of the 
inheritance goes to the former, because ho is nearer to the 
deceased.* 

Ibnu Sh&zan maintains that he (the said half brother) ought tq 
have only a sixth, and the son of the full-brother, the remainder, 
by reason of the junction of the two causes of inheritance in his 
case. The reason, however, is weak; for the rule with regard to 
the junction of several causes has effect only when accompanied 
with equality of degree, and does not operate when the degrees 
differ* 
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* Shardya ul-Islam ^ p, 450, 
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CXXXIX. The children of brothers and sisters 
represent their respective parents on their failure, 
and each one of them inherits the portion of the 
person through whom he or she is connected to the 
deceased,* 

CXL. If there he only one (child), he or she takes the 
whole of the (above) portion, or if there be several, and they 
are all males or all females, they take the portion equally 
between them ; but if they are partly male and partly female, 
the division between them is in the proportion of two 
shares to a male and one share to a female, unless there are 
children of half-brethren on the mother's side, when the 
division among (the male and female of) them is equal.* 

CXLI. The children of a brother take the remainder like 
their father, the children of a full sister take a half, the share 
of their mother, besides what may revert by return; and 
the children of two or more sisters have two-thirds, except 
when there is a deficiency in the property by reason of the 
intervention of a husband or wife, when they have the 
remainder, as happens to those who are connected with the 
deceased through his father.* Vide ante , pp. 213 & 214. . 

CXLII. If there are no children of full brethren, the chil¬ 
dren of half brethren (on the father’s side) take their 
place, and the children of a half brother or sister on the 
mother's side have a sixth, while if there are children of 
both, they have a third, each set taking the share of the 
person through whom the same is related to the deceased, 
and (the individuals) dividing it among themselves equally.* 

OXLIII. If the brethren were of different kinds, the 
children of half brethren on the mother’s side take a third, 
and the children of full brethren take two-thirds,—-while the 
children of the half brethren by the same father only are 
excluded * 

CXLIY. If in combination with them there is a husband 
or wife, he or she takes the large or full share appoint¬ 
ed for him or her, and the children by the same mother only 
take a third of the original estate, if they are more than 



Shardya nl-Jdd>n- ; pp. 160 & 161. 
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one; or a sixth, if only one; and the remainder, whether Lkotork 
more or less (than the appropriate portion) goes to the vll( - 
children of full brethren, or failing them, to the children 
connected through the father alone.* 

CXLY. If grand-parents are combined with the above Principle. 
(children of brethren), these divide the estate with them, 
like brethren as has been already stated.* 

On the third class of Consmguinms Heirs. 

This class comprises (as already stated,!) paternal and 
maternal uncles and aunts, how high soever, of the deceased.! 

CXLYI. A paternal uncle, when alone (that is without a principle. 
co-heir), inherits the whole property.$ 

CXLVII. So do also two or more such uncles inherit, and Principle. 
divide the property equally t (if they are of the same kind). 

CXLYIIL The same also is the case with one, two or Principle . 
more paternal aunts.! 

CXLIX. When there are both paternal uncles and Principle. 
aunts, then to each male goes the portion of two females.! 

CL. When they are of different kinds, then a sixth goes Principle. 
to the half paternal uncle or aunt on the mother’s side, and 
a third goes to more than one (of such relatives), males and 
females taking equally ,—and the remainder goes to the 
full paternal uncle or uncles (and aunt or aunts) in the 
proportion of two shares to a male and one share to a 
female: half paternal uncles (and aunts) on the father’s side 
are excluded by full paternal uncles (and aunts); but in 
default of the latter the former take their place! (in succes¬ 
sion). 


Annotations. 

cl. & cli. Uncles and aunts all share together ; except some be of the 
half and others of the whole blood. A paternal uncle by the same father 
only is excluded by a paternal uncle by the same father and mother ; rind 
the son of a paternal uncle by the whole blood excludes a paternal 
uncle of the half blood.—Maen. M. L., chap, ii, princ. 11. 


* Sluir&ya id-Islam, pp. 450 & 451. 
f Vide ante , pp. 190—192, 

| Shardya ul-IsUvtn , p. 451. 
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Oil. The son of a paternal uncle does not inherit with 
a paternal uncle, nor does any one who is more remote from 
the deceased inherit with one who is nearer to him, except in 
one case, which is that of the son of a full paternal uncle with 
a half paternal uncle on the father's side, when the full 
paternal uncle's son is preferred while the case remains 
exactly so; but if it is changed by addition even of a 
maternal uncle, the son of the paternal uncle is excluded.^ - 

Sir William Macnaghton says :—■" The son of a paternal uncle 
by the whole blood excludes a paternal uncle of the half blood.”} 

To the above should be added “on the father’s side” inasmuch 
as a paternal uncle of the half blood on the mother’s side is not 
excluded by the son of a paternal uncle of the whole blood ; 
but, on the contrary, the latter is excluded by the former — Vick 
Principle cxxxviii. 

CLII. If there is hut a single maternal uncle, the (whole) 
property goes to him. So also to the two or more maternal 
uncles (when without a co-heir). Such also is the caso 
with a single maternal aunt as well as with two or more 
maternal aunts4 If they (the maternal uncles and aunts) 
occur together, then the males and females share equally, 

(there being no distinction among them in favor ol the 
male sex). 

CLIII. But if they are of different hinds, then a sixth 
o-oes to one and a third to several persons related by the 
same mother only,—males and females sharing alike; and 
the remainder goes to the full maternal uncles and aunts 
in the proportion of two shares to a male and one shai e to 
a female: the half maternal uncles and aunts on the father’s 
side are excluded (that is, they do not inherit), except on 
failure of the full maternal uncles and aunts4 

CLIV. If there are both paternal and maternal uncles 
(and aunts), a third goes to the maternal kindred even 
thouodi there is only one male or female, and. two-thirds 
go to"the paternal kindred even though there is only one 
such male or female.} 


* Sharaya nl-Isl&m, p. 451.—See ante, pp. 11)7 k 198, 
f Macn. M. L. ; chap. ii. princ.. 11. 

J Sharaya ul-Islam, p, 461. 
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For example, if a person dying should leave a paternal half- Lectors: 
Uncle and a maternal full aunt, no exclusion here taking place, VI1L 
the former would inherit two-thirds of the property, and one-third 
thereof would descend to the latter. Again, if he should leave a Example, 
maternal half-uncle and a paternal full aunt, the division of 
inheritance would be guided by the same rule,— viz., to the former 
onc-third, as deriving his title from the mother, and two-thirda to 
the latter ; for it is reported by Abu Ayub, from the Imdm Jaqfar 
Staddik, on whom he peace, to he written in the book of AU, on 
whom be blessing and peace, “ that a paternal aunt is by law in 
the exact situation of a father ; a maternal aunt in that of a 
mother; and, in general, every distant kinsman hi the situation 
of that relation more near through whom, his title is derived.”—* 

Col. B., Trans., p. 334. 

CLV. If there are several maternal uncles and aunts Principle. 
(of one kind), the property goes to them in the proportion 
of two shares to a male and one share to a female * 

CLYI. When they (the maternal uncles and aunts) are of PriwApU* 
different kinds, then if there is only one related through the 
mother alone, he or she gets a sixth of a third (of the estate); 
but if there are several so related, they get a third of it in 
equal shares ; and the remainder (of the third) goes to the 
person or persons connected by both parents, and the remain¬ 
ing* two-thirds go to the paternal uncles and aunts, who, if 
all. of them are of one side, get the same in the pro¬ 
portion of two shares to a male and one share to a female ; 
but if they are of different sides, then the single person 
connected by the same mother only gets a sixth, while two 
or more such relatives get a third between them in equal 
shares; and the remainder (of the two-thirds) goes to the 
full paternal uncles and aunts in the proportion of two 
shares to a male and ono share to a female; while those 
related by the same father only do not inherit except on 
failure of the individuals connected by both parents* 

CLYII. When paternal and maternal uncles and aunts Principle. 
of the father and paternal and maternal uncles and aunts of 
the mother are combined, it is said in the Nihdyah, that those 
of them who are related through the mother alone get a 
third equally among them; while those related through the 
father get t wo-thirds—ono third of which (t wo-thirds) goes to 
(his) maternal uncle and aunt in equal shares, and two-thirds 


X I 




Shamya ul-IaUno, pp. 151 & 152. 
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go to (his) paternal uncle and aunt in the proportion of two 
parts to a male and one part to a female (<>).* 

(o.) So that the original number of shares is three, which do 
not quadrate with the two classes, four must, therefore, be muf.il- 
pliecl by nine, and the product, thirty-six, must again be multiplied 
by three, which will give one hundred and eight* (as the number 
of tho parts, into which the estate must be divided to give the 
several parties their respective portions without a fraction), j* 

CLYIII. The deceased’s own paternal and maternal 
uncles and their children how low soever have a better 
right to inherit (from him) than the paternal uncles and 
aunts of his father and the paternal uncles and aunts of 
his mother* 

Because his own paternal and maternal uncles and aunts aro 
nearer (to him) in degree, and their children stand in their 
place.* 

CLIX. On failure of the deceased’s paternal and mater¬ 
nal uncles and aunts, and their children how low soever, 
the paternal and maternal uncles of his father, and the 
paternal and maternal uncles of his mother, and their 
children how low soever, take their places; such also is 
the case with other ascending generations, the lower (of 
them) being always preferred to the higher* 

CLX. The children of uncles and aunts on different 
aides, take the shares of their (respective) parents (#>).* 

(p.) So that the son of a half paternal undo on the mother’s 
side gets a sixth, and if there arc sons of two such uncles, they 
get a third, while the sons of a full paternal uncle and aunt or 
uncles or aunts get the remainder. Tho same ride is applicable 
to the sons of maternal aunts.* 

CLXI. When two causes of inheritance combine in the 
same heir, he inherits by virtue of both, if one of them does 
not counteract or impede the operation of the other (q) * 


Annotations. 

elxi. A more simple and obvious example occurs in supposing any 
person whom we shall name Zayid to have a half-brotber by the father’s 
side, and half-sister by the mother’s, and these two to intermarry, in 


* Shar&ya ul-Isltm, p. 452. 

f See ante, pp, 244 k 245, where this is fully explained. 
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(q.) As in the case of (there being) a son of a half paternal Lujc-rtm® 
uncle on the father’s side, who also is the son of a half maternal 
uncle on the mother’s side;—or as (in the case of) a son of a Example, 
paternal uncle, who is also the husband or a daughter of a 
paternal uncle, who is also the wife or as (in the case of) a half 
paternal aunt on the father’s side, who is also the half paternal 
aunt on the mother’s aide.* 

CLXII. But if one of the causes is an impediment to the Principle. 
operation of the other, the person (in whom they combine) 
inherits by virtue of the impending cause (r).* 

(r.) As (in the case of there being) the son of a paternal Example, 
uncle who is also a brother, he inherits by virtue of brother¬ 
hood alone.* 

CJLXIIL When there is a husband (or wife) with mater- Principle, 
nal uncles and aunts, or paternal uncles and aunts, the hus¬ 
band or wife takes the large or full share appointed for 
him or her,f the relatives connected by the mother alone 
have their original share of the entire estate left by the 
deceased, while the remainder goes to those connected by 
both parents; or failing them, to those connected through 
the same father only.* 


Annotations. 

which event Zayid is manifestly both paternal and maternal uncle to all 
the offspring of that marriage.—-Col. B., Trans., p. 337. 

Every person having two different relations to the deceased of a nature 
whereof one impedes not the other, does not exclude a person having Only 
one relation, provided it be in the same degree ; but the former receives 
two portions of inheritance in virtue of his double title, and the latter has 
only one portion in virtue of his single relation. This principle is rati¬ 
fied by unanimous assent without any difference of opinion, because 
exclusion from inheritance is founded by law on the disparity of degrees 
in propinquity aud distance, and by no means on the unity or plurality 
of relationship.—Col. B., Trans., pp. 336 & 337. 


* S1iard.ya, ul-lMm, p. 452, 
f VUe ante , pp. 182 & 185. 
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CLXIV. The rule for the children of maternal uncles 
and aunts combining with the husband or wife is the same 
as that for the uncles and aunts themselves in that combi¬ 
nation (s)* 


(s.) Thus if there is a husband or wife with sons of maternal 
uncles and also with sons of paternal uncles, the husband or 
wife takes his or her appointed (full) share, and the sons of 
maternal uncles have a third of the original estate, while tho 
remainder passes .to the sons of the paternal uncles. * 


Annotations. 

clx—clxiv. In short, the mlo of preference in succession by proximity 
of degree has a uniform influence over this description of heirs, their 
children and children’s children ad infinitum , with one only exception, 
which the general assent of all our doctors has ratified and confirmed, 
viz., that the son of a paternal full uncle excludes a paternal half uncle 
only of the deceased, and takes the whole inheritance preferably to the 
latter, although nearer in degree, it the succession should be limited to 
these two ; and it is in virtue of this exception that, had the Prophet of 
God, on whom* and his posterity be blessing and peace, left no issue at 
the period of his dissolution, Lis whole succession must by law have 
devolved on the Commander of the Faithful, All, on whom be the bless¬ 
ing of God, in preference to, and complete exclusion of, Alban; for Abu 
Tdlib was the full brother of Abdullah, both by the father’s and mother’s 
side, and consequently his son, the Commander of the Faithful, although 
more remote in degree, must have excluded Abbas, half uncle of the 
Prophet, as being brother to Abdullah by the father’s side only.— 
Col. B., Trans., pp. 329 & 330. 


■ * Shardya ul-lddm, pp. 4G2 & 453. 








LECTURE IX. 


ON THE SUCCESSION OF SPOUSES TO EACH OTHER, AND 
OF THE IMAM,~ON ACKNOWLEDGMENT OF RELA¬ 
TIONSHIP,—ESTABLISHMENT OF DESCENT OR CON¬ 
SANGUINITY,—AND ON ILLEGITIMATE CHILDREN. 

On the Succession of Spouses to each other . 

One of the causes which operate in law as a title to 
succession is marriage, by virtue of which a surviving 
husband or wife enjoys a definite and fixed share of the 
• deceased spouse’s inheritance; nor can either of them be 
excluded from that share by any heir whatsoever; but, 
on the contrary, he or she inherits with every class and 
description of heirs, whether by consanguinity or patron¬ 
age • Thus a husband or wife (as the case may be) has his 
or her appointed share of inheritance in every possible 
situation, and after allotment of his or her share, the 
remainder of the estate descends to the other heir or heirs, 
if any, whether by consanguinity or patronage. 

CLXV. The reciprocal right of inheritance of Principle. 
the married couple is grounded upon their marriage 
being a permanent one. Hence, in a temporary 
marriage none of them inherits from the other, 
unless there was a condition (to inherit). This is 


Annotations. 

clxv. The husband and wife inherit from each other though their 
marriage may not have been consummated, unless the marriage was 
contracted during illness.—Irshatl. 

* This is by unanimous assent agreeably to the word of Almighty Clod : 
« And for you is the half of what your wives shall leave if they have no 
issue ; but if they have issue, then ye shall have a fourth part of what 
they leave after the legacies they may bequeath and payment of their 
debts. Thev also shall inherit the fourth of what ye shall leave in case ye 
have no issue; but if ye have issue, then they shall receive an eighth part 
of your inheritance, after the legacies yo may bequeath and payment of 
your debts.” — Jiurdn. Vide p, 78 of Lecture II, delivered in 1873, 
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the approved opinion.—llouzat iil-Ahkam, p* 38.— 
Vide Temporary Marriage and Sharaya ul-Islam, 

p. 282. 

CLXVI. A wife inherits (from her husband) if 
she was under his control, though he did not con¬ 
summate marriage with her.* 

Consummation of marriage is not a condition (of inherit- 
ability), unless the husband was sick at the time of the 
contract, and died of that sickness.—Rouzat ul-Ahkam, 
p. 38. Hence,— 

CLXVH, The marriage contracted by a sick 
man is dependent upon consummation. So that if 
he died of that illness without having consummated 
(the marriage)* the contract is void, and the woman 
has no right to dower, nor to inheritance.* 


Annotations. 

clxvii. It is a prevalent opinion amongst all our doctors that mar¬ 
riage contracted in sickness or upon, death-bed does not found a title 
to inheritance in the widow ; that death-bed divorce, on the other hand, 
does not operate to her exclusion; and, further, that temporary 
marriages, or contracts of Mutaa, by no means establish a title to succes¬ 
sion in either of the parties.—Col. 13., Trans., p. 339. Vide> however, 
Temporary Marriage. 

If a sink man contract marriage with a woman, whether his distemper be 
dangerous or otherwise, and die of that distemper, without intervenient 
recovery or convalescence, previous also to consummation of his nuptials, 
such contract of marriage is thereby null; or, in other words, is not con¬ 
sidered to be established in law, until consummation, or recovery of the 
husband from that disease with which he was a till c ted at the time. It 
follows that in this case there can be no title of inheritance between the 
parties, no dower even incumbent on the husband, aud that the woman is 
not bound to observe an iddat, or term of probation. This law of annul¬ 
ment of contracts entered into by parties legally qualified to contract, 
without divorce or voluntary dissolution, may certainly at first sight 
appear irreconcilable, but all objection and doubt are removed necessa¬ 
rily by a reference to those authentic proofs of their nullity, already 
detailed in the Book of Marriage.—Col. 13., Trans., p. 340. 


Shardi/a ul'Islu?n, p. 403, 
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On the other hand,— 


Lxmjfuej 

JX. 


CLXVIIL If a sick man (who married in that — 
state) died after consummation, or if he recovered Principle. 
of that illness, and died of another, then the mar¬ 
riage contract would, doubtless, be valid and effec¬ 
tive, and the results thereof, — (viz.) dower, inherit- 
ability, and iddat —will ensue.—Rouzat ul-Ahkara, 

p. £8. ' 

CLXIX. If the married woman died before her Principle. 
sick husband as well as before consummation of 
marriage, then the approved opinion is that inherit- 
ability will ensue, though some of the doctors have 
doubted it.—Rouzat ul-Akham, p. 38. Further,— 

CLXX. If a woman on her death-bed, or whilst afflicted Principle. 
with any distemper, should contract herself in marriage to 
a man in health at the time, but who dies without con¬ 
summation, and she thus survives him, the contract is 
perfectly valid according to the best authority, and the 
right of inheritance fully established.—Col. B., Trans., p. 341. 


Annotations. 


elxviii. If, on the other hand, the contracting party should die of any 
other complaint, or of that same distemper after intorvenient recovery, 
or after consummation of his marriage, the contract ia, in this case, valid 
and binding; consequently the right of succession is fully established 
beyond the possibility of doubt by reason of the absolute and compre¬ 
hensive sense of the sacred text already quoted, and the particular 
traditions establishing, in this case, the validity of contract which were 
formerly referred to in treating of marriage.—Col. B., Trans., p. ,140. 

clarix. If* ngain, the woman should die previous to consummation of 
the marriage with a man who was sick at the period of contract, and 
notwithstanding survives her, his right of inheritance is liable to difficulty 
and doubt, arising, on the one lmnd, from the validity of contract, 
which, if allowed, gives room for the application of the sacred text; and ? 
on the other, from u consideration that its validity is suspended upon 
recovery, or consummation of the husband, neither of which is in this 
case established. The first suggestion, however, appears the stronger, 
as, from the husband's survival, in whose prior death alone, without 
consummation or recovery, the objectiou to validity of contract coukl in 
such cases occur, there appears full ground for the application of tlio 
sacred text regarding inheritance by marriage.—Col. B., Trans., p. 340. 
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This (ie. f the above) doctrine, both the Allamah and 
Martyr have approved.— Ibid. 

CLXXI. If a woman was irrevocably divorced 
by her husband during his illness, she will never¬ 
theless continue to be his heiress, till one year, pro¬ 
vided the husband did not get well in the meantime, 
and the woman did not marry another husband. 
This rule, however, is applicable to the inheritability 
of the woman alone; consequently, if the woman 
died within one year, her husband will not inherit 
from her.—Kouzat ul-Ahkam, p. 38. 


Annotations. 

clxxi. If a husband divorce his wife upon death-bed, or whilst 
afflicted by any distemper, of which, without intermiient recovery, he 
afterwards dies, such divorce has no operation iu law to deprive the 
widow of her right of succession, unless a full year shall have elapsed 
from the date thereof until his death, or that she herself in the meantime 
have married another. If, on the contrary, the husband survive a full 
year from the date of divorce, or recover of that distemper, and after¬ 
wards die within a year, or the widow herself has daring lib illness 
taken another husband : in each and all of these cases, she has no title 
whatever to inherit any part of his property.—Col. B., Trans., p. 341. 

clxxi. “ If a man divorce his wife whilst in sickness, she is still con¬ 
sidered as having a right to inherit whilst he continues in that sickness, 
even after her iddat has elapsed, should he not recover therefrom.” The 
reporter thus proceeds: “I inquired what if his distemper should be 
prolonged ? He replied, * She inherits although it should last for a 
year;’” or, as this answer has beeu conveyed by another reporter, “ She 
inherits if he should die of that distemper daring the influence of which 
he divorced her without intervenictit convalescence.” A further judg¬ 
ment of the same Imdm is recorded by Abdul llakrnun Ibnu Hujjdj upon 
the question of death-bed divorce to the following effect: “Should the 
husband die of that disease, and the woman have continued single, she 
enjoys her share of his succession; but should she marry another person, 
as this clearly demonstrates her satisfaction at what be has done, she can 
have no claim to inheritance.” This decision is reported by Samaa in 
a manner somewhat differing from the above, vis, } “ She inherits as long 
as she continues in her iddat (i.e., does not marry any other) ; and if he 
has divorced her with an intention to injure her by depriving her of this 
title, she inherits although he should survive u full year; hut if beyond 
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CLXXIL In the inheritability of the husband lecture 
and wife, it is a condition that the marriage should —1 

subsist really or constructively.—Kouzat ul-Ahkam, principle . 
p. 89. Hence,— 

^ CLXXIII. When a woman is irrevocably divorced or Principle . 
separated (a), she does not inherit (from her husband), nor 
does the husband inherit* (from her), though she be in her 
iddat. f 

( a .) As a woman who is divorced thrice or before consumma¬ 
tion, or when passed child-bearing, or not in the age of menstru¬ 
ation, or who is released by Khuld, Mubdrat, or is in her iddat 
after connection under a semblance of right, or after can¬ 
cellation.* 

CLXXIV. A husband inherits from (his) wife Principle. 
though she should have been revocably divorced, 
and their mutual right of inheritance subsists, if one 
of them died during iddat, the woman still being 
within the meaning of “ a wife.”* 


Annotations. 

this time even a single day, she has no longer, in any event, a claim to 
inheritance.” In another report it is expressed that the following ques¬ 
tion was particularly put to tho Imdm: “ What is the longest term of 
sickness during which the right of a divorced wife to inherit may be 
preserved?” And this answer is recorded: “ That the husband shall 
continue ill thereof until he dies, and that within a year.”—Col. B., 
Trans., p. 342. 

clxxii, clxxiii. The woman divorced irrevocably cannot inherit (from 
her husband), though she be in her iddat, nor can the man so divorcing 
inherit from her. Consequently, the woman who was divorced by her 
husband before consummation, or who was past child-bearing, or who 
was thrice divorced, does not inherit (from her husband).—Rouzat ul- 
Ahk&m, p. 39. 

clxxiii, clxxiv. In like manner, they inherit from each other even if 
there was a revocable divorce, provided one of them died within the 
iddat . But there is no right of inheritance in the absolute or irrevoca¬ 
ble divorce.—Irsh&d. 


* Shardya ul-lsldm , p. 453. 
f Bowat ul-AAJtdm, p, 39. 
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According to the ordinance of the Kuran ,— 

CLXXV. The share of the husband (in the property 
left by his deceased wife) is of two kinds: viz,, large and 
small; the large share is a moiety; and the small, a fourth. 
He gets a moiety in the case of the deceased having left no 
child (how low soever) of her own, and a fourth in the 
case of her leaving a child, male or female, begotten by him, 
or by another husband.—Kouzat ul-Ahkam, pp. 39, 40. 

In like manner,— 

CLXXVI. The wife’s or widow’s share is also of two 
kinds (large and small). Her large share is a fourth, and 
her small share is an eighth. She gets fhelarge share when 
there is no child, how low soever, of her deceased husband; 
and the small share when such exists.— Ibid. 


Principle. CLXXVII. If there he several widows, they collectively 
take the wife’s portion—a fourth or an eighth (as the case 
may be), and divide the same equally amongst themselves. 
— Ibid. 

Principle. CLXXV III. When a man has divorced one out of four 

wives, and married another, then a doubt applies in generul 


Annotations. 

The woman revocably divorced is constructively the wife of the 
divorcer so long as she has not completed the icldat .—Rouzat ul- 
Ahkam, p. 38. 

clxxv, clxxvi. When a deceased person has left no child or child's 
child how low soever, the husband (of the. deceased) gets a half, and (in 
the case of the deceased’s being a male) the wife gets a fourth ; but if 
the deceased has left no child (or child’s child), a fourth goes to the 
husband, and an eighth to the wife.—Irshkd. 

clxxvi, clxxvii. If the deceased left no child, a fourth goes to his 
widow ; and if there be more thau one widow, they, in that case, share 
it equally.^- Shar&ya ul-Isl&m,,p- 453. 

But if the deceased has left a child, then an eighth goes to his widow. 
If there is more than one widow, the same (eighth) devolves equal y 
among them, nothing being added thereto (*>., to the eighth).— Ibid. 

If there are several wives or widows, all of them share equally the 
fourth or eighth (as the case may be).—Irshad. 

clxxviii. If a man having four wives divorces one of them, and mar¬ 
ries a fifth wife, after expiration of the (term of) iddat in a revocable 
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to those previously married, and a fourth of an eighth goes Lecturb 
to the last married (wife) in. the case of there being a child y ‘ 
(of the deceased), and the remainder of the eighth is equally 
divided among the four.* And in the case of no child 
being left by the man, a fourth of a fourth goes to the wife 
last manned, and the remainder of the fourth goes equally 
to the four wives previously married * 

CL XXIX. When a girl under puberty is given Principle. 
in marriage by her father or paternal grandfather, 
her husband inherits from her, and she inherits from 
him.* 

CLXXX. So also, if two minors are married (to Principle. 
each other) by their fathers or paternal grandfathers, 
they inherit from each other.* 

CLXXXI. But if they (the minors) were con- Principle. 
tracted in marriage by persons other than their 
fathers and paternal grandfathers, the contract 
remains in suspense till assented to by the spouses 
themselves upon arrival at puberty and discretion; 
and if one of them should die before such assent 
(should have been given), the contract would be void 
and there would be no right of inheritance.* 


Annotations. 


divorce, or during the iddat in an irrevocable divorce, and afterwards 
dies, and there arises a doubt as to which of the four wives was divorced, 
then the wife married last will get a fourth of an eighth of the property 
in the case of there being a child, or a fourth of a fourth in the ease of 
there being no child of the deceased; and what remains of the wife’s 
portiou will be divided equally among the four wives to all of whom a 
doubt was attached though one of them was divorced. So it is in the 
Hass or Hadis .—Rouzat ul-Ahkam, p. 43. 

If such doubt attaches to one of two wives, then it is a vexata quaestio , 
as the iVmf respects four wives, consequently, it would be better if a 
compromise were effected.— Ibid. 


* Shardy a id-Id Am, p. 453. 
f The JCun'm or Hadis. 
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Principle. 

Principle. 


GLXXXII. The same would be the result if one 
of them attained puberty and then assented (to the 
marriage), and the other died before attaining 
puberty.* 

CLXXXIII. But if the one who assented should 
die, the share of the other ought to be separated 
from the rest of the deceased’s estate, and kept with 
the survivor; and if on attaining puberty, he or she 
should reject the marriage, the contract would be 
void, and the party would have no right to inherit.* 

CLXXXIV. If, on the other hand, the marriage is 
assented to, the same would be valid; the party, however, 
must be sworn to state that the assent has not been from 
greed to inherit.* 

CLXXXV. The husband inherits all (kinds of) 
the property of his wife; so does the wife or widow 
if she has a child by the deceased, or child’s child.— 
Irsbad. 

When a wife or widow has had a child (horn of her own 
womb) by the deceased, she inherits out of all that he has 
left.* But,— 

CLXXXYI. If there is no (such) child, she takes 
nothing out of the (deceased’s) land ( arz ), but her 


Annotations. 

clxxxvi. If tlie widow has no such child, she does not inherit land, 
hut gets the value of buildings, trees, and also of household effects.— 
Irshad. 

According to most of our doctors, the wife or widow does not inherit 
land and ahar,— neither the property itself, nor the value thereof; 
but she gets the value of the edifices and household effects (such as are 
not fixtures), though she is not entitled to get the things themselves.— 
Maf&tih. 

Most of the modern lawyers apply the above rule to the wife or 
widow who has no child (by her deceased husband). It would, there¬ 
fore, be better to take it in this sense, (more especially) as it accords 
with the opinion of the Allamah.— Ibid. 


Shardya ul-Iddm, p, 453. 
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share of the household effects ( dial ), and buildings lbotub* 
is to be given to her ( a ).* _ 


(a .) It has been said, however, that she is to he excluded 
from nothing except the mansions and dwellings; while Murtazd, 
may God bo gracious to him ! has expressed a third opinion to 
the effect that the land should be valued, and her sharo of the 
value assigned to her. But the first opinion is best founded on 
(traditional) authority.* 

CLXXXVII. If a woman dies leaving her lius- Principle. 
band, and no other heir except the Imam , then the 
husband takes bis appointed share, which is a half, 
and the other half also reverts to him,—he having in 
this case a residuary title to the remainder. It is 
otherwise in the case of a husband dying or leav¬ 
ing no beir except his wife and the Imam , as she 
then receives only her appointed share, viz., a 
fourth, and the remaining three-fourths go to the 
Imam ,—a widow having no residuary title in any 
situation whatever/)* And,— 


Annotations. 

clxxxvii. Such, at least, is the most common and’prevalent doctrine, 
which, further, the two Shaiks,l as well as Sayyid Murtazd , have 
declared to be incontestable, by reason of an authentic tradition related 
by Abu Basir in these words : “ I was present with the Imdm Jadfar 
Saddik when he assembled the people to prayer, and was informed of a 
woman’s decease, who had left her husband, and no other heir. He 
replied, 4 The property goes all to her husband.’ ” And another deci¬ 
sion of the same Imam, in the case of a woman who left her husband, 
and no other relations known, viz., “ The succession is for the husband 
entirely;’’ as well as several other authentic documents to a similar 
effect.—-Col. B., Trans., p. 339. 

According to the most prevalent opinion, and to a positive judgment 
of the Imdm Muhammad Bdkir , on whom be peace, quoted by Muham¬ 
mad lbnu Muslim, in the instance of a man who died leaving only his 
widow, to this effect: 44 She receives only a fourth part, and the residue 


* Shardya ul-Islam, p. 463. B. Dig., Part II, p. 296, 
f See unto, pp. 224 & 226. 

f That is, Shaikh Abu Jaafar Tusi and Shaikh Mufid. 
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OLXXXVIII. If there be an heir Jbetween the husband 
or widow and the Imam , then the property remaining after 
allotment of the appointed share of the husband or widow, 
goelf to such heir alone.* 

On the Vald f of Irndmat, or $accession 
of the Imam. 

CLXXXIX. The whole property of the person 
who leaves no other heir of any description what¬ 
ever, goes to his Imam; but if the deceased has 
left a widow, then the property remaining after she 
has received her specific share (which is a quarter) 
goes to the Imam,\ 


Annotations, 

goes to the Indm.” To the same purport are several other authentic 
documents.—Col. B., Trans., p. 339. 

When a person leaves no consanguiuous heir, nor an heir for special 
cause, except a wife, a part of the inheritance goes to the Imam.— 
Irshad. 

clxxxviii, clxxxix. When there is no surety for offences, the Tmdm is 
the heir of the person who has no (other) heir, and this is the third kind 
of vald. —Shar&ya ul-Isl&ra, p. 456. 

clxxxix. The Imdm, is an heir when there is no (other) heir by con¬ 
sanguinity or for special cause, except a widow, who participates with 
him in the inheritance and takes her large share.—Rouzat ul-Ahkam, 
p. 50. 

The last species of valid, or legal title to inheritance thereby, is that 
enjoyed by the Timm, in virtue whereof, if a person die leaving no heirs 
by consanguinity, no husband or widow, with the provisions and restric¬ 
tions already quoted respecting the latter, no emancipator and no surety 


* See ante , pp. 224 & 225. 

f Vald is a term of various applications, but signifies, in this place, the 
connection of one of two persons with the other, produced, Jirst, by eman¬ 
cipation from slavery; second, by responsibility of crimes,— -observing, how¬ 
ever, the order of succession ; and, thirdly, upon failure of these descrip¬ 
tions. bestowing a title of succession upon the Imam, or public treasury at 
his disposal, who is by law the heir of every person deceased having no 
heir besides, and this may be considered in the third class or degree of 
succession by vald, —Col. B., Trans., pp. 315 & 346. See ante, p, 177, 
f See ante, pp, 176 & 177. 
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CXC. If then the Imam be present, the property Lb J™ kk 
( left by the deceased) goes to him to do with it — 

as he pleaSeS (a).* Principle. 

(a. ) All, on whom be peace, used to give the property to the 
poor and indigent (of the deceased’s) city or village,! and to the 
weak and infirm among his (the deceased’s) neighbours.* 

There are, however, different opinions as to how the 
property, which thus devolves on. the IwfiSffli, in his absence, 
should be dealt with. 

The author of the Sharaya ul-Isldm says,—“ If the 
Imam is absent, the property is to be distributed among 
the poor and indigent, and not to be given up or surren¬ 
dered to any but to a righteous Sultan or ruler, except 
under fear or actual compulsion.”* 


Annotations. 

for fines, tho property, or inheritance, of such person Is by law entirely 
vested in the lmdm , who is, in other words, the sole heir of every person 
deceased leaving no individual member of any of tho foregoing 'classes. 
This principle is established, according to the Shaikh , as well by uni¬ 
versal assent as by an authentic tradition of the Imdrn Muhammad, Bdkir , 
on whom be peace, quoted by Bur-id Ajdli in these words :—“ If a per¬ 
son should not have engaged in a contract of clientage with any believer 
previous to his death, the inheritance of such person is vested in the 
high priest of the Faithful,” that is, the lmdm ; to which effect there 
are many other traditions generally known.—Col. B., Trans., p. 362. 

cxc, exei. If the lmdm be visible or present, the property may be 
applied to any purpose that he pleases. The Commander of the Faithful 
( i.e ., Alt) used to distribute it by way of alms among, the poor of the 
town and the weak and infirm neighbours (of the deceased).—Irshad. , 
With respect to the application of this fund, daring the absence of the 
lmdm,, the doctrine of Muhahkik in his Shardya , as well as of most other 
lawyers, prescribes its partition amongst the poor and indigent of our 
sect, by reason of the impossibility to deliver it to him, upon whom be 
blessing and peace, and consequently the preferable title of his indigent 
posterity and followers to enjoy it, in the same manner as they enjoy his 
fifth of spoils taken in battle, of wines, and various other subjects with 
which this right is connected.—Col. B., Trans,, p. 363. 


* SJuirdya nl-Isldm, p. 456. 
f Arab. “ Balad." 
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The author of the Irshdd in of the same opinion. He 
says,—•“ If the Imam be absent, the property should be 
distributed among the poor and beggars, and it should not 
be given to a tyrant, except under fear. ”—Irshad. 

CXCI. The most approved opinion, however, 
is, that the property thus vested in the Imam 
should, while lie is absent, be distributed among the 
Sayyids , who are his descendants,—preference, 
nevertheless, being given to such of them as are poor 
and indigent. 5 * 

On the acknowledgment of Relationship establishing 
Heritable Right. 

CXCII. The acknowledgment of a young child's 
descent is not established unless its childship be 
possible, the child acknowledged he unknown, and 
there be none to dispute it.f 

With respect to this (acknowledgment) there are three 
conditions (viz .):— 

CXCIII. If it he impossible (for the acknowledger) to be 
the child’s parent, the acknowledgment is null (l).f 

As when the person acknowledged is older than the acknow¬ 
ledger, or his equal in age, or only so mnch younger than ho, 
that the difference between their ages is less than is usual in the 
birth of such ohild ; or where one should acknowledge the child 
of a woman to he his, when there has been between them ( that 
is the acknowledger and woman) such distance as to preclude his 
having access to her during the age of such child, f 


Annotations. 

cxciii. With respect, again, to the case of parents and their infant 
children, reciprocal acknowledgment is not required by law to establish 
the right of succession, but, on the contrary, the simple declaration of 
the parent, or adoption of the child as his own, is perfectly sufficient to 
establish inheritance betwixt them, as has already been fully explained 
in treating of the acknowledgment of parentage, and there is no distinc¬ 
tion upon this point betwixt a father and mother, as a majority of our 
doctors have decided.- 1 —Col. B., Trans., p. 377. 


* Vide JRomdt vl-AlikAm, pp. DO & 51. 
f Shardya ul-lslim , p. 376. 
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CXCIV. In like manner, if the child be of known Lbctukk 
parentage, the acknowledgment cannot be accepted (2). 1X - 

So also if any one should dispute (with the acknowledger) principle . 


Am.voxatioss. 

cxciii, cxciv. If, however, the acknowledging parties should be 
generally known as not related to each other by the tie, whether of 
blood or affinity, which they allege, such acknowledgment cannot in law 
be received, as, obviously in this case, tending to affect the rights of 
third parties; for the title of succession is established by law in the 
known heirs of (he acknowledger, and his simple confession in favor 
of another, as tending to exclude these, or at least to introduce a sharer 
in their rights, cannot be received without proof, although verified by 
the person in whose favor it is made.—C’ol. B., Trans., p. 37G. 

And here, as an appendage to the legal causes of succession by birth 
and affinity, we observe the mutual acknowledgment of two persons with 
respect to each other of a relationship establishing the right of inherit¬ 
ance, provided both these persons be of unknown parentage and con¬ 
nections. Thus, if two persons mutually recognize each other by the 
titles, for example, of father and son, or any other founding a claim to 
succession, who are not known to the contrary, they are by law acknow¬ 
ledged as the heirs of each other, nor can either be called upon to prove 
the truth of his confession, because the right is confined to themselves, 
and there is no person to oppose it, as well as by the saying of him, on 
whom be peace, “Acknowledgments of sane people are valid and bind¬ 
ing as to themselves.” Further, it is related by Abdur-Rahmdn Ibnu 
Hijjdj Bijih/ that he asked the Imdm Jadfar Saadi k, upon whom be 
peace, respecting a woman brought prisoner from her owu country, 
and with her an infant child whom she called her son,* and a man also 
a prisoner, who, meeting by accident with his brother, recognized him 
by that title, and they both knew each other, but neither could adduce 
any proof of their relationship except this mutual acknowledgment. The 
reporter thus proceeds,—“ The Imdm inquired of me my own opinion of 
these cases; I observed that the parties could not inherit from each 
other as having no proof of their relationship from being born in a 
foreign country. He exclaimed, 4 Almighty God! if a mother has 
brought with her into captivity a son or a daughter, whom she con¬ 
stantly acknowledges as such, or when a man recognizes his brother, 
and they both being of sane mind continue to acknowledge the relations, 
surely they must be considered the lawful heirs of each other.*—Col. B., 
Trans., pp. 375 & 37G. 

L 1 
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2G6 ON THE ACKNOWLEDGMENT OF RELATIONSHIP. 

in respect of the cliildship of the child, the acknowledg¬ 
ment cannot be accepted without proof (3).* 

CXCV. No regard is to he paid to the assent of 
a young child.* 

But should not some regard be had to the assent of tho acknow¬ 
ledged person when adult in age % Apparently not, as is in the 
Nihdyah. It is otherwise in tho Maksut, which is most agreeable 
to the general principles of the law.* So, —* 

CXCVI. If the adult should deny the parentage 
(nasal), it is not established.* 

CXCVII. The descent of any other than a child 
cannot he established without the assent or concur¬ 
rence of the person acknowledged.* 

CXCYIII. When the acknowledgment is in favor 
of any other than a child of the loins, and the 
acknowledger has no other heirs, and the person 
acknowledged has assented to the truth of the 


Annotations. 

cxcviii. This right of inheritance by mutual acknowledgment, except 
in the instance of parent and child, is invariably restricted to the 
acknowledging parties themselves, and does by no means, according to 
the most prevalent opinion, descend to their heirs, unless the latter 
should also verify and avow the connection. Thus, if a person declare 
another to be her brother, who on his part also avows the relationship, and 
they are not known to the contrary, the right of inheritance is thereby 
established betwixt them as to each other, but does not extend to the 
others, brothers, for example, of either, nor to any relations besides: It 
is otherwise with respect to parents and children. If one person acknow¬ 
ledges himself the father of another, who verifies and avows the filial 
tie,"these are not only by law the heirs of each other, but this right also 
extends to all the heirs or descendants of both. This distinction betwixt 
the two cases, however, is founded upon a principle whereof the grounds 
are by no means obvious; and the various objections thereto may be 
Been at large with their answers in their proper place.—Col. B., Trans., 
p. 377. 


Shard}/a ul-Iddm, p, 376, 
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acknowledgment, they inherit from each other; this, lecture 
however, is not to affect the rights of others than — 
themselves. 5 * 

CXCIX. If the aeknowledgei any known Principle. 
heirs, his acknowledgment of nasuu not to he 
accepted. 1 * 

CC. When a person has acknowledged a young Principle. 
child (as his offspring), and the nasab is established, 
but is subsequently denied by the child on his 
attaining puberty, no regard can be had to his 
denial, because the nasab had already been estab¬ 
lished previous thereto.* 

CCI. When the child of a deceased person has aeknow- Principle. 
ledged another to be his child, and the two then concur 
in acknowledging a third, the nasab of the third is 
established, provided that the two first are just and righteous 
persons; but if the third should deny the second, the 
nasab of the second would not be established, and the 
third would take half the estate, the first, a third, and the 
second a sixth, being the complement of the share of the 
first* 

COII. If, again, the two (first) were of known nasab , Principle. 
and should both acknowledge the third, his nasab would be 
established, provided the two wero just and righteous 
persons; and though the third should deny (the nasab of), 
either of the other two, no regard should bo had to his 
denial, and the estate of the deceased must be divided 
among them (all) in thirds* 

CCIII. If a deceased person has left brothers and Principle. 
a widow, and tlie widow acknowledges a child to be 
bis, her share of the estate is only an eighth; and if 
the brothers should verify her acknowledgment, (the 
whole of) the remainder would go to the child, aud 
not to the brothers.* 


COIV. In like manner, every one who is in appearance Principle. 
an heir, and acknowledges another person to be nearer (to 


SUardya ul-Isldm, p, 376 . 
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Lbctobb the deceased) than himself, must surrender to such person 

IX> the whole of whatever may be in his hands (that belonged 
to the deceased). But if the person acknowledged be equal 
in degree to himself, he has only to surrender out of his 
own share a due proportion for the share of the person so 
acknowledged. But if the brothers (in the supposed case) 
should deny the person (acknowledged by the wife), 
three-fourths of the property would go to them, one-eightli 
to the wife, and the remainder of her share to the child* 

Principle. CCV. When a youth (sabi) of unknown descent 
( nasab ) has died, and a person acknowledges him to 
have been his son, the nasab is established, whether 
he were of tender age or more advanced ( kabir ), and 
whether he lias left any property or not. Accord¬ 
ingly his inheritance belongs to the acknowledger; 
and the case is not affected by any suspicion that 
may attach to his motives in such a circumstance as 
it would he if the person were alive and had pro¬ 
perty.* 

Principle. CCVI. In the case of a deceased person the absence of 
assent is of no importance, even though he were adult; for 
(being dead) he comes within the meaning of the case of a 
little child.* 

So also,— 

Principle. CC VII. If a person should acknowledge an insane 
person to be his son, the absence of his assent is of 
no consequence, as no regard can be had to the 
words uttered by a person in such a state.* 

Principle. CCVIII. When a female slave has borne a child, and 
her master acknowledges the child to be his, it is attached 
(affiliated) to him, and adjudged to he free, provided that 
the woman has no husband * 

Principle. CCIX. And if a man should acknowledge as his son 
the child of one of his slaves, particularizing the child, he 
is (in like manner) to he affiliated to him* (the acknow¬ 
ledger). 


Slumiya uUIddm, p. S76. 
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And if another of his slaves should allege that it was her 
child which he acknowledged, the question is to he deter¬ 
mined by the word and oath of the acknowledger.* 

If, however, the man should die without particularizing the 
child, the Shaikh has said that the heir should specify some 
one in particular, and that, if he should refuse to do so, the 
question must he determined by lots. But it were better 
to say that recourse should be had to lots (absolutely with¬ 
out any such distinction) when the acknowledger himself 
has died without particularizing the child* 

OCX. If a person having three children by a slave 
girl should acknowledge one of them to be his son, then 
whichever of them ho may particularize as the one intended 
would be free, and the others would remain slaves; and if 
there should be any doubt as to the individual particularized, 
or the acknowledger should die without particularizing him, 
the individual must be determined by casting lots.* 

CCXI. The nasah or descent cannot be estab¬ 
lished except by the testimony of two just or 
righteous men. It is not also established by the 
testimony of one man and two women according to 
the most approved opinion. Nor can it he estab¬ 
lished by the testimony of one man on oath, nor by 
the testimony of two profligates, even though they 
should be heirs* (to the deceased). 

CCXII. If two brothers, being just persons, 
should testify to another being a sou of the deceased, 
liis descent and right to inheritance would he estab¬ 
lished ; but there would be no reciprocity herein.* 

CCXIII. But if the brothers are profligates, the descent 
would not be established, though he would still have a right 
to inheritance in preference to them.* 

CCXIV. If a person should acknowledge two heirs (of a 
deceased person) preferable to himself, and each of them 
assent for himself, 111011 * descent woidd not he established', 
the right to inherit would, however, be established (in then- 
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favor), and he must surrender to them whatever may have 
been in his hands; and though they should mutually deny 
as between themselves (that is, though each deny the right 
of another), no regard is to be had to their denial * 

CCXV. If a person should acknowledge an heir prefer¬ 
able to himself, and then acknowledge another preferable 
to them both, then if the person first acknowledged should 
assent to, or confirm, the same (■ i.e., the lattef acknowledg¬ 
ment), the property (left by the deceased) must be surren¬ 
dered to the person acknowledged in the second instance.* 

But if he (the person first acknowledged) should negative 
the second acknowledgment, the property must be surreu- 
dered to the person first acknowledged; and the acknow- 
ledger would become a debtor to the person acknowledged 
in the second instance.* 

C!CXVI Where the person acknowledged in the second 
instance is equal in degree to the person first acknowledged, 
and the latter does not verify the second acknowledgment, 
the acknowledger must make over to the person acknow¬ 
ledged in the second instance a similar half of that which 
was obtained by the first * 

If a person should acknowledge another as the husband 
of a deceased woman who has left a child, he must give up 
a fourth of his own share, or must give a half, if there be 
no child, to the person so acknowledged; and it he should 
then acknowledge another husband, the acknowledgment 
could not be accepted.* 

If a person should acknowledge a woman to he the 
widow of one deceased, who has left a child, he should give 
up to her one-eightli of whatever may have remained in his 
hands, or a fourth, in tlie case of there being no child, but 
if he should then acknowledge another (to be so), he 
becomes a debtor to the latter for a similar half of the 
portion of the first, in case the second acknowledgment 
be negatived by the first (woman). And if he should 
acknowledge a third, he must give her a third of the 
(wife’s) share; in like manner, if he should acknowledge a 
fourth he must give her a fourth of the wifes share; and 
even if he acknowledge a fifth, and one ol the first (four) 


SIiartiya nl-Ialdm, pp. 37G & 377. 
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should deny it, no regard is to be bad to the denial (so far Lecture 
as the acknowledger is concerned), but he must be made a 
debtor to the acknowledged for a portion similar to that 
which one of them receives.* * * § 

On Mutual Acknowledgment of Relationship. 

CCXV1L If two persons mutually acknowledge Principle, 
each other (as relatives), they inherit from each 
other; and they are not obliged to prove their 
relationship, But if they are generally known to be 
of a nasab or descent other than that, (implied in the 
acknowledgment), their words alone cannot be 
accepted.—Shardya ul-Isldm, p. 460. 

On Establishment of Nasab .j 

Nasab (descent or consanguinity) is established by a 
valid marriage, or the semblance of it. Tt is not established 
by illicit intercourse (zind) 4—Sharaya ul-Islam, p. 360. 

Hence,— 

CCXVIII. All children born under a contract of 
permanent marriagc§ appertain to the husband upon 
three conditions: 1—Coition; 2—Lapse of not less 
than six months; and 3—Lapse of not more than 
the longest period (a) of gestation (from the time 
of the coition).J 


Annotations. 

ccxvii. When two persons acknowledge each other as being mutual 
relatives, they inherit reciprocally without being required to prove 
(their relationship). This is inculcated in the Hadis , and herein there 
appears to be no difference of opinion. — Rouzat ul-Ahkam, p. 62. 


* Shardya ul-Islam, p. 377. 

f Lineage, race, family name, whenoe consanguinity, descent, 

j Shardya ul-Isldm , pp. 266, 300. 

§ It would seem from what has been said at pp. 14, 43, that children 
born under a temporary contract also belong to the husband.—Note by 
Mr. Neil Bailey, vide B. Dig., Bait II, p. 00, 
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‘ Although here only the permanent marriage is mentioned, 
yet a child born under a temporary contract of marriage 
seems also to belong to the husband,* inasmuch as that also 
is a valid marriage, and consanguinity (as above stated) is 
established by a valid marriage, whether permanent or 
temporary.! 

(a.) That period is nine months according to the opinion 
most generally received ; but some of the doctors have extended 
it to ten months, and this is (considered to be) good and correct. 

Others, again, have gone so far as to extend it to the period of a 
year ; but their opinion is now exploded and abandoned.! 

The conditions above mentioned arc indispensable. 

So that if there has been no coition with the woman, 
there can be no affiliation of tho child (to her husband); 
and though such has taken placo, yet if the woman he deli¬ 
vered, at less than six months from its occurrence, of a 
perfect and living child; or if both the parties should concur 
(in declaring) that its birth has happened at more than 
nine or ten months from the tiino of coition; or if this fact 
can be established by tho husband’s absence from his wife 
longer than tho longest period of gestation, the child (of 
•which she has been delivered) is not affiliated to her 
husband, nor can he lawfully claim it as his own. But (in 
the case of all these conditions being found) though an 
adulterer should have done wickedly with the wife, yet her 
child belongs to her husband, and cannot be repudiated by 
him otherwise than by lidn or imprecation; for an adul¬ 
terer cannot be legally the father of a child; and if married 
parties differ as to the fact of coition or the birth of the 
child, a preference must be given to the word of the husband 
when confirmed by his oath. With coition and expiration 
of the shortest period of pregnancy (or delivery just at six 
months from the act), it is unlawful for the husband to 
deny bis parentage on suspicion of the mother’s misconduct, 
or even though he should know her with certainty to have 
committed adultery ; and if lie should deny her offspring to 
be his child, its parentage as from him cannot ho rescinded 


* See the Lecture on temporary marriage, where it will be found that 
the same author has declared the chiLd born under a temporary contract 
of marriage to belong to the temporary hush mid, 
f Skardyu ul-Isldm. p, 300. 
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in any other way than by going through the process of Lk ^ ure 


lian.* 


CCXIX. If a man has divorced his wife, who, after Principle. 
having observed the iddat , has married again; or, if a man 
has sold his female slave who is subsequently enjoyed by 
the purchaser, and the woman (in either case) gives birth 
to a child at less than six full months (from the divorce or 
sale), the child belongs to the first man (that is, the husband, 
or seller); whereas if it is born at six months or more 
(from these respective dates), it belongs to the second man 
(that is, to the second husband, or the purchaser) * 

CCXX. If a man lias divorced his wife, and she is Principle. 
subsequently enjoyed by another under a semblance of right, 
becomes pregnant, arid is delivered of a child at less than 
six months from the time of the second intercourse, and at 
full six months from her last connection with the repudia- 
tor, the child Is to he ascribed to the latter.* 

But if, when there is less than six months from the inter¬ 
course with the second husband, and more than tho 
longest period of gestation from the last intercourse with 
the repudiator, the child is not to he ascribed to either.— 
Sharaya ul-Islam, p. 267. 

But if there is a possibility of the child’s being the fruit 
of either intercourse, the case is to he resolved by casting 
lots, subject, however, to some doubt whether it be not more 
agreeable to general principles of law to affiliate the child 
to the second of the two parties*—Sharaya ul-Islam, 
p. 267- 

CCXX1. But if a man should have carnal connection Principle. 
with a woman, get her with child, and then marry her; or 
if the woman being a slave, he should subsequently marry 
her, the child is not lawfully affiliated to him.* 


Annotations. 


ccxix. If a man should divorce his wife, who thereupon observes an 
iddat, or period of probation, and gives birth to a child within the longest 
period of pregnancy from the date of the separation or divorce, such 
child belongs to him, if its mother has not been intermediately enjoyed 

by another man under contract of marriage, or a semblance of right._ 

Sharaya ul-Islam, p. 266. 


* SharAya ul-Islam, p. 300. 
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CCXXII. It is incumbent on a husband to acknowledge N 
the child of his wi fe, when he admits that he had cohabited 
(with her) and that the child has been bom by her; but if 
he should deny the child, his denial is of no avail to the 
rescinding (of its parentage), unless he goes through the 
process of lidn* 

CCXXIII. When a man denies the child of his wife and 
takes the It an or imprecation, the nctsab is cut off. from the 
master of the bed, or husband of its mother. But if he. 
should afterwards acknowledge the child, its na&ab % ii§ 
restored, though he can have no title to share in the child’s 
inheritance.—Sharaya ul-Islam, p. 266. 

As regards the children begotten under a semblance of 
right,— 

CCXXIV. If a man should erroneously cohabit (with 
a woman who is a stranger), supposing the woman to be his 
wife or his slave, and she should produce a child, its parentage 
is established in him * 

COXXY. If a Muhammadan should marry a woman who 
is forbidden to him, or with whom marriage is unlawful, 
either radically, that is, from their birth, or by some recent 
occurrence,—such as fosterage, former marriage, or any other 
cause,—there is no right of inheritance betwixt them in 
virtue of such marriage, whether it proceeded upon an 


Annotations. 

ccxxv. It is otherwise with respect to children produced by errone¬ 
ous connection of their parents, for these have an undoubted title to 
inheritance by unanimous assent, although the cause of their birth ia 
certainly illegal as unsupported by valid marriage; and thus if he should 
have carnal connection with a woman through error, supposing her to be 
his wife, which proves not to have been the c«6e, the offspring of such 
connection is held in law to be the child of both parents, if both were 
alike in error, or of that one alone who was influenced by the mistake, 
because the laws of descent or establishment of parentage expressly 
include the case of erroneous connection, and consequently the right of 
inheritance founded upon descent must equally be established.— 
Col. B., Trans., p. 373, 


Shavdya vl-Inldm. p. SOI. 
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error or otherwise, and of the same nature is the birth or Lbctukb 
descent of children begotten under such unlawful contract 
of marriage (except in the case of error), for they cannot 
inherit from their parents.*—Col. B., Trans., p. 37-3. 

On Illegitimate Children. 

Nasab , or descent, is. established by a valid marriage, or 
by tho semblance thereof: it is not established by illicit 
intercourse (zina ).—Sharaya ul-Islam, p. 266. 

If a man should have such intercourse with a woman, 
and a child be generated of his seed, it is not related to him 
in law. Still, according to the most approved doctrine, the 
child is prohibited both to him and to the woman; as, how¬ 
ever, it is the product of the man's seed, it is, in common 
parlance, termed his child.— Ibid. Consequently,— 

CCXXVL An illegitimate child ( wolad-uz - Principle 
zina,*) lias no parentage (nasab)) so neither the man 
who has unlawfully begotten, nor the woman who 
has unlawfully borne (a), the child, nor any of their 
relatives, can inherit from such child; nor has the 
child any title to inherit from them.* 

(a.) According to one report, however, the mother and her 
relatives can inherit the property of an illegitimate child in the 
same way as that of tlie child of a woman separated from her 
husband by lian or imprecation ; but this report is rejected.* 

CCXXVII. If an illegitimate child has a wife or Principle. 
husband, and legitimate children, then all of them 
(including the illegitimate child itself) inherit reci¬ 
procally; but where an illegitimate child has no 
such relative or relatives, there the inheritance (of 


Annotations. 

ccxxvi. An illegitimate child neither inherits from, nor is inherited 
by, its parents and tbeir relations.—Rouzat iil-Ahkdm, p. 60. 

ccxxvi, ccxxvii. An illegitimate child does not take the inheritance of 
his or her parents, nor vice versa; but it is established that an illegitimate 
child, and the husband or wife, and children (of such child) inherit 


Sharaya ul-kldm, p, 457. 
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lkctobe sucli child) devolves on the Imam .—Eouzat fil¬ 
ial Ahkam, p. GO. 


Annotations. 

reciprocally; that is to say, the former inherits from them and the latter 
from him or her. And when an illegitimate child leaves no issue, nor a 
husband or wife, the inheritance (of such illegitimate child) goes to 
the Imdm ; peace be to him 1—Irsh&d. 

ccxxvii. The correct opinion is, that an illegitimate child is not in¬ 
herited from, except by his or her children, husband or wife (as the 
case may be).—Mafatih. 

ccxxvii. The inheritance of such child is ODly for his or her own 
(legitimate) children; in whose default it goes to the Imdm .—The 
husband or wife, however, gets his or her reduced share with a child or 
children, and a full share without a child or children, of the deceased.— 
Sharaya ul-Islam, p. 457. 

According to the general assent of the learned, nasal is established 
by valid marriage, or by a semblance of right, and not by illicit inter¬ 
course (zind). —Mafatfb. 
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v 

ON IMPEDIMENTS TO SUCCESSION,—APPENDAGES 
THERETO,-AND EXCLUSION FROM 
INHERITANCE. 


Impediments to Succession. 

CCXXVIII. Impediments to succession are Principle. 
three:—Infidelity (a), Homicide, and Slavery.* 

(a.) “Infidelity ”—-which, operates to impede succession—is 
that which excludes the believers therein from the title of Islam .* 
Consequently,— 


Annotations. 

ecxxviii. Impediments to succession are generally known to be three: 
First,—infidelity; Second,—murdering the ancestor: and Third,— 
slavery.—Rouzat ul-Ahkam, p. 64. 

By infidelity, as impeding succession, is here to be understood every 
belief or persuasion which excludes its votaries from the title of 
Isldm , for no alien, whether hostile or tributary, and no apostate from 
the Muhammadan faith, can inherit the property of a believer: whereas 
the latter may be heir either to an original infidel or to an apostate.— 
Col. B., Trans., p. 366. 

Infidelity cannot be an impediment to succession unless it be on the 
part of the heir, that is, au infidel cannot inherit from a Muslim, and not 
that an infidel cannot be inherited from by another infidel, or by a 
Muslim. There is no difference of opinion in this—that an infidel does 
not inherit from a Muslim whether the infidel be an alien enemy (harbi) t 
or an apostate by birth or by conversion.—Rouzat ul-Ahkam, p. 64. 


Shardya ul-Islam, p. 441. 
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Example. 


CCXXIX. A Musalman lieir excludes all infi¬ 
del heirs, though the latter be nearer to the 
deceased.* 

If a Musalman dies leaving an infidel son, and a paternal uncle’s- 
son, who is a Musalm&n, the inheritance (of the deceased) goes to 
the latter, and not to the son.—Irshad. 

This is according to the general agreement of our doctors 
as well as to the several traditions generally accepted and 
followed in practice.—Mafatlh. So,— 

CCXXX. Neither an alien tributary (zimmi), nor an 
alien enemy (Jiarln), nor an apostate from the Muhamma¬ 
dan faith, can inherit from a Musalman, though a Musal- 
m&n would inherit from a person originally an infidel, as 
well as from an apostate.* 

CCXXXI. If an infidel dies leaving several infidel heirs, 
and a single Musalman heir, the whole of the inheritance 
goes to the latter, (though he be only an emancipator, 
or a patron by responsibility,!) to the total exclusion of the 
infidels however more proximate they might be to the 
deceased.* 

If a deceased Musalmfin’s son is an infidel, and son's son, a 
Mnsalmdn, the inheritance will devolve not on the son, who is an 
infidel, but on the grandson, who is a believer.—Irshad. 


Annotations. 

ccxxis. According to the Uadis and the general agreement of the 
Learned, infidelity burs succession to the inheritance of a Mumlmdn. 
And, although a Musalmau inherits from a, Musalman, yet an infidel 
cannot inherit from him.—Mafatlh. 

ccxxx. If on infidel should die leaving several heirs, unbelievers, 
with one who has embraced the faith, the whole inheritance would go by 
law exclusively to the latter, however remote, even an emancipator or 
patron by contract, although the former were the nearest relations by 
blood.—Col. B., Tran3., p. 3G6. 

ccxxxi, ccxxxii. If a Muslim, has (at his death) left only infidel 
heirs, his inheritance will go the Imam.— Mafatih. 


* Shardya id-Islam, p. 411. 
f Vide ante , p. 177. 
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CCXXXII. If a Musalman has left only infidel heirs, they *•*“£$■ 
do not inherit from him, but his inheritance goes to the -—* 

Imam upon failure of Musalman heirs.* But,— . Principle. 

CCXXXIII. If an infidel should leave no Musal- Principle. 
m&n heir, another infidel may, in tnat case, inherit 
from him, provided, however, that the deceased was 
originally an infidel; but if he was an apostate, the 
inheritance would devolve on the Imam in default 
of (any other) Musalman heir.* 

According to one report, the infidel heir would, in that case 
also, ho entitled to take the inheritance.* 

CCXXXIV. If, however, an infidel should 
embrace the faith (after the late owner’s death, hut) 

Annotations. 

ccxxxii. If a believer leave infidel heirs, they do not inherit his 
property, which, on the contrary, goes to the Imdtn , upon failure of 
heirs who are believers.—Col. B., Trans., p. 366. 

eexxxiii. If, however, the deceased infidel should leave no heir what¬ 
soever a believer, an infidel would, in this case, succeed, whereas of an 
apostate the inheritance devolves Oil the Imdm upon failure of Muham¬ 
madan claimants ; and this decision is applied in one report to the case 
of an original infidel, but the report is considered unauthentic.— 

Col. B., Trans., p. 366. 

ccxxxiv. When amongst the heirs (of a deceased person) there is one 
infidel and several Musalmdns , and the infidel embraces the faith while 
yet the property left by the deceased was not divided among them (z.ei, 
the MusalmSns), then the infidel will be entitled to take the (whole) 
inheritance if he is nearer to the deceased than the rest, or he will 
participate (with them) in the inheritance if he is equal with them in the 
degree of relationship. This rule applies to both cases (viz.)— to the 
ancestor’s being a Musalman as well as an infidel. Herein there is no 
difference of opinion.—Rouzat ul-Abkfim, p. 65, 

If any of the heirs is an infidel, and “the other heirs are Musalmdns, 
yet if the former before distribution of the inheritance becomes a 
Musalman, he participates therein with the Musalman heirs if he is 
equal with them in degree of relationship, and if nearer (than they,) 
he takes the whole inheritance, whether the deceased was a Muslim or 
an infidel.—Irshad. 


Shardya ubMdm, p. 441. 
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previous to the partition of the property, he would 
be entitled to participate with those that are equal 
(to him) in degree of relationship, or would alone 
take the inheritance if he is nearer to the deceased* 
(than the other heirs). But,— 

CCXXXV. If he becomes a Musalmfin after the partition 
of the estate, or if there is only one other heir (when of 
course no partition would be required), then he has no share 
in the inheritance.* 

CCXXXVI. But if that single heir is the Imam, then, 
in the case of. the late owner being a Musalnian, the 
generally approved opinion is that the infidel who embraced 
the faith will be preferred to the inheritance. ^ This is sup¬ 
ported by a correct tradition.—Bouzafc ul-Ahkam, p. 65. 


Annotations. 

ecxxxiv, ccxxxv. If, however, an infidel should embrace the faith 
after his ancestor’s death, previous to division of the inheritance, this 
impediment is thereby removed, and the proselyte is associated with all 
other heirs who are equal in degree, or preferred to the whole succession 
if nearer; but after distribution of the estate, or total appropriation 
thereof to a single heir, his conversion has no effect to remove the 
impediment except iu cases of competition with the Imam , to whom, eveu 
after the transfer is made, his conversion bestows a preference, according 
to a tradition reported by Abu JBasir .—Col. B., Trans., pp. 366 & 367. 

ccxxxv, ccxxxvi. If, however, there is only one Musalman heir 
except the Imam , then the infidel, though he embraces the faith, cannot 
lay a claim against that heir, because in the case of there being a single 
heir, the property (not requiring to be partitioned) goes to him imme¬ 
diately upon the death of the late owner, and consequently its transfer 
to another requires an authority (which is wanting). But if that single 
heir is the Itndm, and if the late owner was a Muaalm&n, then the 
infidel, who embraced the faith, will inherit according to the approved 
doctrine.—Rouzat ul-Ahkam, p. 65. 

ccxxxvi. But in the case of there being no heir (of the deceased) 
save and except the Imam , if the infidel heir embraces the faith, he is 
to be preferred to the hndm t according to a report of Abu Uasir * 


Sharaya nl Islam, p. 441. 
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CCXXXVII. If, on the other hand, the late owner was an Lecture 
infidel, and succession to his inheritance is pending between 
the infidel (heir) and tho Imam, then the former, as already 
stated, must he preferred in taking the inheritance; and if Prmcl P le ' 
lie has embraced the faith, he will laudably have precedence 
over the Imam and take the inheritance.— Ibid. 

CCXXXVIII. If the (muslim) heir is a husband or wife. Principle. 
and there is another heir who was an infidel, but embraced 
the faith of Islam, the latter is entitled to the surplus 
remaining after the allotment of the appointed share of the 
husband or wife.* 

COXXXIX. In the matter of succession to his deceased Principle. 
wife, the husband is preferred to her infidel relatives, no 
matter whether the wife herself was an infidel or a musli- 
r mak } for he takes a half, as husband, if she left no child, 
or left an infidel child who by reason of being excluded is 
accounted as non-existent, and the remainder by return, 
or he will take a fourth, if we consider the existence of tho 
infidel child to he sufficient for the purpose of reducing his 
specific share, and the remainder will revert to him.—Bouzat 
ui-Ahkam, p. G5. 


Asnotations. 

ccxxxviii, ecxxxix. If the husband or widow of a person deceased is a 
believer, and there be also some other heir who is an infidel, but embraces 
the faith after the ancestor’s death, such proselyte becomes thereby entitled 
to the residue of the estate, after payment of the appointed share to the 
former. Such, at least, is the prevalent opinion, liable, however, manifestly, 
to difficulty and doubt, which arises from the impossibility of distribution 
in the case of a husband ; and if, therefore, we pronounce that the pro¬ 
selyte is associated with a widow only, and not with a husband, it would 
appear the most just decision ; because with the former the Imam's title 
being likewise invalid, distribution is obviously possible,—whereas a 
husband, in virtue of his reversionary title becoming alone sole proprie¬ 
tor of the estate, there is no room for division, and consequently no 
claim through subsequent conversion. The case is, in fact, therefore, 
like that of a daughter professing the faith and the deceased’s father an 
infidel, or a sister believing with an infidel brother, in neither of which, 
evidently, subsequent conversion could have any effect.—Col. B., Trans., 
p. 367. 


N 1 


Shanlya ul-Islam, p. 441. 
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CCXL. If one of the parents of* an infant child be 
a M'usalman, the construction of the law is in favor of the 
child being a muaalman; and if one of its parents (both ot 
whom were infidels at the time of the child s birth) should 
embrace the faith during its infancy, the rule of law is the 
same. But if on attaining puberty the child should 
reject the Muhammadan faith, he is to be treated rigorously, 
and if he still persists in his rejection of it, he is (to be 
accounted) an apostate.* 

CCXLI. Musalmans inherit from each other 
though they he of different sects differing in religious 



Annotations. 


ccx.1. If one of the parents of a child become a Musalman, the 
child will be attached to such parent, though that parent, that is father 
or mother, should have embraced the faith after the child’s conception 
and before its attaining majority. But if the child should renounce the 
faith, he shall he compelled to profess Islamism, and if he still renounces 
he will be held to be an apostate by birth. Herein there is no difference 
of opinion; and not also in this that if both parents are infidels the 
child also will be considered an infidel.—Rouzat ul-Ahkam, p. 66. 

If any one of the parents of an infant child be a believer, the con¬ 
struction of the law is in favor also of the infant, and if further any one 
of the parents, both infidel at its birth, should embrace the faith during 
its infancy, the rule is exactly the same ; but should such infant, when 
arrived at maturity, reject the profession of faith and persist in denial, 
apostasy is thereby established.—Col. B., Trans., pp. 367 & 368. 

ccxli The Musalm&ns, though differing in the religious doctrines 
and tenets, inherit from each other; still, however, the difference must 
not be so as to cause the parties to be considered infidels, such as 
KMrijis, NdsibU , and OM^f-Rouzat ul-Ahkam, p. 67. 

Infidels, though differing in their religious persuasions, inherit from 
each other, and in this there appears to be no difference of opinion.— 

^ ccxli Difference of sect or persuasion in Muhammadanism is no 
impediment to succession, and thus it is to be observed that all pro¬ 
fessors of our faith inherit from one another promiscuously without 
regard to their particular tenets, as, on the other hand, do also all infidels 
in general, although of even different religions.—Col. B., Trans, p. 368. 


* Shardya ul-Zsldm, p. 442. 
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doctrines and tenets: infidels also inherit from each lecture 
other though they he of different persuasions.* — 

CCXLII. The property of an apostate (a), who Principle. 
was a Musa!man by birth or parentage, is to he 
divided (among his heirs) at the date of his apos¬ 
tasy.* 

(a.) An apostate is he who becomes Rn infidel after he was a 
muslim. Apostates are therefore of two kinds. Of one kind is 
lie who was a muslim by parentage, that is if at tho time of his 
conception one of bis parents was a muslim, such an apostate is 
called an apostate by birth. The rule re .spec ting him is, that if 
there be no doubt regarding his apostasy, he is to be put to 
death immediately upon being apostatized; but, whether he is put 
to death or not, his wife is separated from him, and she must 
observo the iddat even though the marriage was not consummated; 
aud his property is divided among his heirs. There appears to be 
no difference of opinion with respeet to this rule.—Kouzat ul- 
Ahkam, p. 68 

Tho seoond kind of apostate is he, who having been originally 
(that is by birth or parentage,) an apostate, beoame a muslim, and 
afterwards he returned to his infidelity. Such an apostate is an 
apostate by conversion. The rule respecting him is, that at first 
he is not put to death, but is called upon to repent, and if he does 
so, his repentance is to be accepted; but if he declines or 
refuses, he is to be put to death, xlfter that his wife is called 
upon to observe iddat; the iddat is to be observed by her even if 
he continues to live; and if he dies it will be observed aftor liis 


Annotations. 


ccxlii. If a man becomes an apostate from the (Muhammadan) faith, 
his property is divided (among his heirs), at the time of his beinc*- 
apostatized, whether he is put to death or not. This is in accordance 
with the Mdsus] on the subject.—Maffitih. 

The correct opinion is that if a person who was a Musalmdn turns 
away from the faith, and disavows or renounces what came down from 
God to Muhammad, there is no repentance for him; he deserves to be 
put to death, his wife is separated from him, and his assets are divided 
among liis children (t.e., heirs).— Ibid. 


* Shardya nl - Isldm , p. 442, 
f The Kurdn or Hadis. 
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Lkoturr death. With respect to this rule also there appears to be no 
X. difference of opinion.—Rouzat ul-Ahkilm, p. 68. 

Principle. CCXLIIL His (the apostate’s) wife becomes separated 

from him, and she must observe the iddat* as in the case 
of her husband’s death, whether lie is immediately put to 
death or continues to live; hut he is not to be called upon 
to repent, f 

Principle. CCXLIV. As regards a male apostate who wns 
not a inuslim by birth or parentage, he is to be (first.) 
called upon to repent, and if he repents, it is well 
and good, otherwise he is to be put to death; but 
his property is not to be divided until be dies natur¬ 
ally, or is put to death (by the hand of justice).f 


AxfIOTATIOXS. 

ccxlii, eexliii. The property of au apostate, who was by birth or 
parentage a believer, comes under the law of inheritance, and is divisible 
amongsThia heirs at the date of his apostasy, which period fixes also the 
date of divorce from his wife, and commencement of her iddat, which 
is exactly that appointed for a widow, whether he is immediately put 
to death or survives in apostasy.—Ool. B., Trans., p. 363. 

eexliv. With regard to a male apostate, not by birth or parentage a 
believer, but who had himself first embraced the faith, and afterwards 
apostatized, he also is not subject to immediate death, but must be called 
to repent, and only on persistence is liable to capital punishment; conse¬ 
quently, his property does not become divisible until bis actual decease, 
either natural, or by the hand of Justice , but his wife nevertheless com¬ 
mences her iddat from the date of his apostasy. Should lie, therefore, 
return to the faith previous to expiration of this iddat, lie is entitled 
to take her back, but if the iddat has once expired, the divorce is thereby 
irreversible, and he has no future claim whatsoever.—Col. B., Trans., 
p. 369. 


* The iddat of a wife commences, however, from the date at which the 
difference of religion occurred between, the husband and wife, and if 
ho the (apostate) turns to the faith before the expiration of her iddat, he 
has still a preferable right to her; but if the iddat has once expired, and 
he has not returned, he has lost all means of retaining her ,—Shardya ul- 
Islam, p. 'Ilf. i 

j Shardya nl-Islam, p. 442. 
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CCXLV. If an apostate by birth or parentage 
dies, his inheritance will go to his musliiu heir, —■ s 
though he be more distant and an infidel (heir) Principle, ‘ 
nearer.—Rouzat ul-Ahkam, p. 69. 

CCXLVI. But if he left only infidel heirs then the Imam Principle, 
will inherit from him. Herein there appears to he no 
difference of opinion. — Ibid, 

Such also ia the case with an apostate by conversion. But Principle. 
in the case of his leaving only infidel heirs, there is a difference 
of opinion with respect to the iuhcritabilt.y of the infidel heirs, 
and the Imam. The most approved opinion is, that the Imam 
, inherits from him, and not the infidels. Ibid . 

CCXLYII. A woman, however, is not slain (for Principle, 
apostasy), hut is to be imprisoned and scourged at 
times of prayer, and her property is not to be divided 
until her actual death.—Sharaya ul-Islam, p. 442. 


On Homicide. 


CCXLVni. Homicide, if perpetrated wilfully 
and unjustly, is an impediment to (the perpetrator’s) 
succession (to the inheritance of the person slain); but 
if done rightfully, it is no (such) impediment.—Ibid. 


Annotations. 


ecxlviii. If a woman renounces the Muhammadan religion, they do not 
put her to death whether she be an apostate by birth or by conversion, 
but they imprison her, and scourge her at times of prayer in order that 
she may repent and return to the faith. If she repents aud surrenders 
herself to God, she has done all that was required of her; or else, she 
will remain imprisoned for ever.—Rouzat ul-Ahkam, p. 68. 

It is otherwise with respect to a female apostate, because she is not 
liable to immediate death, but must be imprisoned and scourged at the 
appointed times of prayer; consequently her property cannot be divisible 
as inheritance until her actual death.—Col. B., Trans., pp. 368 & .369. 

ccxlviii. According to the general agreement of the Learned, as well 
as traditions,—homicide perpetrated wilfully and oppressively, that ia 
unjustly, is an impediment to succession.—Mafatih, 
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CCXLIX. If homicide was committed by mis¬ 
take, the slayer can inherit (from the slain), accord¬ 
ing to the most prevalent doctrine. # 


Annotations. 

According to the Nasils,! as well us the general agreement of the 
Learned, homicide is an impediment to the perpetrator's inheriting from 
the person slain wilfully, oppressively, that is unjustly and violently, 
though in the event of acquital from the charge of murder the slayer 
takes the inheritance of the person slain.-^-llouzat ul-Ahk&m, p. 69. 

The inheritance of the persou slain devolves on the heir other than the 
slayer, even though such heir be a more distant relative. A slayer, 
though (in relationship) nearer to the deceased, does not impede the 
succession of another heir, though more remote than himgelf.— Ibid. 

ccxlviii, eexlix. By murder as an impediment to succession, it is here 
to be understood, that a person who slays another wilfully and unjustly is 
not permitted by law to inherit from the slain, but that a person put to 
death for a jnst cause,as by retaliation,may be inherited from by his slayer. 
Accidental or unintentional homicide also is no legal bar to succession 
according to the most prevalent doctrine, although Shaikh Mufld has 
expressed an apparently very proper limitation of this rule, viz., that the 
slayer can inherit no part of the tine he has paid in expiation, This 
impediment applies equally to parents and children and to all relations, 
whether by blood, affinity, or otherwise, and if therefore a person thus 
wilfully murdered should have no other heir than his murderer, his 
inheritance must go to the public treasury.—Col. B., Trans., p. 369. 

eexlix. But if accidental, homicide does not impede succession 
according to the Nass.f—Mafatih. 

If a person slays his ancestor, he is excluded from his inheritance, if 
the perpetration of the act was done wilfully and unjustly, but if it 
was by mistake, he inherits property other than the diyat or quest of 
blood.—Mafatih. 

Homicide by mistake is not an impediment to succession. Neverthe¬ 
less, the proprietor does not inherit the diyat or expiatory fine.—Kouzat 
ul-Ahkam, p. 71. 


* Shardya ul-Islam, p. 442. 
f The Kurdii or Hadis . 
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It is statocl in the SaMk that a man killed his mother, and it Lbcturts 
was held that he would inherit from her if the killing was by 

mistake, and not, if it was wilfully.—Mafatih. „ 

Example. 


The general opinion in respect of homicide is that the slayer is 
not entitled to inherit from the slain, if the crime was committed 
■wilfully, and this accords with the correct Hass or Hadis. — Ibid. 


If a person died in consequence of legal punishment being Example, 
.inflicted upon him, or in consequence of retaliation, such homicide 
does not impede the succession (of the heir who inflicted the 
punishment). This is without difference of opinion.—Rouzat ul- 
Ahkftm, p. 70. 


CCL. If there is no heir other than the slayer, Principle . 
the inheritance goes to the public treasury {bayit 
ul-mdl ).* 


CCLI. If the person slain left no heir other than the Principle. 
Imam, the latter may demand the diyat (expiatory mulct 
for murder) with the consent of the slayer, but cannot 
forgive* (the crime). 


CCLII. This impediment applies equally to a father Principle , 
and child, as well as to all others connected with the deceased 
whether by consanguinity or for special cause.* 


Annotations. 

ccl. If there is no heir save and except the slayer, the inherit- 
anee goes to the Imim, —Mafatfk. 

If a murdered person leave no heir bub the Imam, he may either 
demand retaliation or may accept the expiatory fine, should the murderer 
tender it, but is not at liberty to forgive altogether.—Col. B., Trans., 
pp, 369 & 370. 

ecli. When there is no heir to the person wilfully murdered save 
and except the Imam , the latter is to have the diyat or expiatory mulct 
for murder, and place it in the public treasury (bayit-ul-mal) of the 
muslims; but he cannot remit any of the two.—Itouzat ul-Ahkam, 

P-71. 


Shardya ul-Isldm, pp. 442 & 443. 
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CCLIII. If a person should slay his father, and the parri¬ 
cide has a child, this child may inherit from his grandfather, 
should he leave no issue of his loins.* 

For tho orimo of a father is uo bar to the succession of his 
children.* But,— 

CCLIV. If the heir of a murderer be an infidel, 
both of them are excluded together, and inheritance 
goes to the lmdm ) unless the infidel should embrace 
the Muhammadan faith, when he would be entitled 
to the inheritance and the quest of blood.* 

On Slavery. 

CCLV. According to traditions as well as the 
general agreement of the Learned, slavery bars 
succession to inheritance. Nor do slaves inherit 
from each other, it having been determined that a 
slave can have uo property.—There is no distinction 
between a kinji, madabbar, mukdtab and Um-i- 
walad.-\— Maf&tih. Therefore,— 



Annotations. 


ccliii. If a person should murder his own father, and the parricide 
lias a child, this child may inherit from the grandfather, should he leave 
no issue of his loins, for the crime of a father is no bar to the succession 
of his children.—Col. B,, Trans., p.369. 

ccliv. If the heirs of the murderer he infidels, they are all excluded 
together, and the inheritance goes to the Imdm, unless they should 
embrace the faith, in which case both the right of inheritance and reta¬ 
liation is established.—Col. B., Trans., p. 3G9. 

cclv. The third impediment to succession, or slavery, has by law an 
equal operation both as to the heir and ancestor. If; therefore, a per¬ 
son should die leaving one heir who is free and another in servitude, the 
inheritance goes all to the former, however remote, in preference and 
exclusion of the latter, however near in degree.—Col. B., Trans., p. 370. 

A slave does not inherit from auy one, nor does any person inherit 
from a slave.—Irshad. 


* Shardya ul-Iddm, p. 442. 
j Vide, p. 275 of Lecture VIII, delivered in 1873. 
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CCLVI. If a person should die leaving one heir free, Lkctuhb 
and another, a slave, the (whole) inheritance goes to the x ~ 

free, though he he more remote, to the exclusion of the 
slave, though nearer* (to the deceased). Principle. 

If a person dies, and one of Ins heirs is a slave, and the other Illustration, 
a free man, inheritance devolves exclusively on the heir who is 
free, though he be more remote, and the slave nearer (to the 
deceased);—as in the case of there being a son and a son's son, 
the son’s son who is free shall be the heir, and the son, who is 
a slave, excluded.—Rouzat ul-Ahk&ra, p. 72. 

COLVII. But if the slave should leave a child who is free, Principle. 
the latter is not debarred from inheriting by tho slavery of 
his parent.* 

CCLVIII. If there are three or more heirs, one of Pnndph. 
whom (having been a slave) is emancipated before 


Annotations. 

cclvii, cclviii. But should such slave have a child who is free, the latter 
is not debarred from succession by the parent’s bondage; and further, in 
the case of two or more heirs who are free with one a slave at the ances¬ 
tor's death, but emancipated previous to distribution of the property, he 
becomes thereby entitled to his portion if equal in degree, or takes the 
whole succession if nearer than the others.—Col. B., Trans., p. 370. 

cclviii. In the case of two or more heirs who are free with one a slave 
at the ancestor’s death, but emancipated previous to distribution of the 
property, lie becomes thereby entitled to his portion if equal in degree, or 
takes the whole successsion if nearer than the others.—Col. B., Trans., 
p. 370. 

When a slave is emancipated before division of property, he will 
inherit as is laid down in the Mnatnbarah.—Mafatih. 

cclviii, cclix. If a slave (heir) is emancipated before division of the 
(deceased’s) property among the free heirs, then if ho is equal to them in 
degree and rank, he will participate with them, but if superior, that is 
nearer, he will take the whole property; while, on the other hand, he 
will be entirely excluded if he was emancipated after the division. But 
where there is only one free heir, the slave emancipated will not at all 
inherit, even though he bo more proximate to the deceased than the 
heir who is free.—Rouzat ul-Ahkam, p. 72. 


Shardga ul-Islam, p. -143. 
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LECTUHis partition of tlie estate, the latter, if equal in degree 
x - w ith the others, participates in the succession, but 
if superior, that is nearer (than they,) takes the whole 
estate. 5 * 

Principle. CCLIX. But if his emancipation took place after parti¬ 
tion, that would confer no titlo to any part of the inherit¬ 
ance. Also when there is only one person entitled to 
inheritance*, the slave gets nothing by emancipation* (there 
being no partition in the case). 

Principle. CCLX. When the deceased has left no heir except a 
slave, the slave is to be purchased out of the (deceased’s) 
property, Ills master being compelled to sell him : after thi.% 
the slave will be emancipated, and will take the residue of 
the property.* 

This is on the supposition that the deceased’s property is 
adequate to the purchase, but,— 


Annotations. 

cclix. Emancipation, however, subsequent to distribution, confers 
obviously no title to a share of the inheritance, and consequently, upon 
the same principle formerly described regarding conversion to the 
faith, should there be only one heir of the deceased besides a slave, so 
os to obviate the necessity of division ; munumiasion after the ancestor’s 
death is also ineffectual to found a claim of succession.—Col. B., Trans., 
p. 870. 

cclx. If, save and except the Imam, the deceased’s only (other) heir 
is a slave, then his master will be compelled to receive his price, and the 
slave purchased of him though it be by compulsion. After this the slave 
will be emancipated in order that he may take the remainder of the 
inheritance. Herein there is no difference of opinion, it being according 
to the Nass as well as the decision of the Learned.-—Rouzat ul-Ahkara, 
p. 73. 

It is, however, to be observed, that if a person deceased should have 
no heir except a slave, his property must be applied to the purchase 
and emancipation of such slave, who, upon being set free, inherits the 
residue, and the proprietor may be legally compelled to dispose of him.— 
Col. B., Trans., pp. 370 & 371. 


* Shard//a ul-Isldm-, p. 413, 
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CCLXI. Should the deceased's property fall short of Lkcturk 
the price, the most prevalent opinion is that the inheritance 
goes to the Imam. 

Thus the Shardya ul-Isldm w Should the deceased's property Principle. 
fall short of the price, some doctors have said that the slave must 
bo ransomed to the extent of the property, and left to work out 
the remainder (of his price by emancipatory labour), while others 
have maintained that he is not to be ransomed, but that the whole 
property goes to the Imam, and this opinion is the most prevalent 
one.”* So also,— 

CCLXII. If the deceased has two or more heirs who Principle . 
are slaves, and the share of every one of them, or of one of 
them, falls short of his value, none is to be ransomed, but the 
whole estate goes to the Imam.* 

CCLXIII. If, however,a slave is partially emancipated,he Principle . 
is to receive out of his share a part proportioned to the 
extent of his freedom, and to be deprived of the part pro¬ 
portioned to the extent of his slavery.* 

CCLXI V\ The same rule is applicable to the person from Principle. 
whom an inheritance is derived; and the female slaves arc 
(considered by law, to be) in the same predicament* (as 
males). 


Annotations. 

cclxi, cclxii. This on the supposition that the deceased’s property is 
adequate to the purchase; should it fall short, some doctors are still of 
opinion that the heir must be released from bondage to the extent 
thereof, and perform emancipatory labour for the balance of his price. 
Others have rejected this doctrine, and adjudged the succession to the 
Imdm, which latter decision appears better supported by traditional 
authority. In like manner, if the deceased shall have left two or more 
heirs who arc slaves, and the shares of all or of any one should fall short 
of their price, not one is in this case entitled to manumission, but the 
property must all descend to the Imdm. —Col. B., Trans., p. 371. 

cclxiii. If an licit is partly emancipated and partly a slave, he receives 
a part of his appointed portion of inheritance proportioned to the extent 
of his freedom, and is debarred or excluded in proportion to his bond¬ 
age.—Col. B., Trans., p. 371. 

ccLxiv. The same is exactly the rule in every situation with respect to 
ancestors; and female slaves are considered by law in the same predica¬ 
ment with males.—Col. B., Trans,, p. 371. 


* Shanty u, p. 113, 
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Lkcturb CCLXV. If the deceased has left a son half slave and 
x half free, and a brother entirely fine, the inheritance will be 
■ . . divided'between them in halves. But if the brother also 
v be a half slave, then a fourth will go to him, and the 
remaining fourth to a paternal or maternal uncle or to any 
other relative (as the case may be) in consecutivo order, 
and so on.—dtouzat ul-Ahk&m, p. 72. 

Appendages to Impediments. 

These are: First , Lidn , or imprecation second, Absence 
from one's house or country at so great a distance as not to 
be known or heard of; third, The existence of a foetus or 
embryo in the womb at the time of the ancestor s death; 
and fourth , A person’s dying while involved in debt to 
the amount of what he leaves behind him. 


On Lidn, or Imprecation. 

Principle . CCLXVI. When a husband charges his wife with 
adultery, and denies her child to he his, and the 
woman brings the matter before the judge (Hakim), 
lie thereupon compels both to undergo the Han or 
imprecation (as laid down in the book of Imprecation). 
After the taking place of the lidn , or imprecation, 
a perpetual separation and prohibition between 
them take place.— Vide Bouzat ul-Akkam, p. 62. 

The proposition whether a child of imprecation would • 
inherit from the relatives of his or her mother, is by some 
answered in the affirmative, by reason of his or her descent 
(nasal) from the mother being established; while others 
have said that such child does not inherit unless (subse¬ 
quently) acknowledged by his or her father. This (latter 
opinion) is, however, abandoned * So,— 

Principle. CCLXVII. A child of imprecation inherits from 
Ids or her mother’s relatives as well as from the 
mother herself. 


Annotations. 

cclxvii. The child’s relation to the father is cut off, so its heritable right 
is established exclusively on the mother’s side.—Col. lh, Trans., p. 371* 


Shardya ul-Id&m, p. 460. 






muisrffy ^ 


ON LI AN, OR IMPRECATION. - 293 

CCLXVIII. The father and those related through lkctuiuj 
him do not inherit from a child of imprecation, even _ 
though such child were acknowledged (by the father) Principle. 
after the lian. But in that case the child would 
inherit from the father.* 

CCLXIX. It does not follow, however, that such child Principle . 
should, after the acknowledgment, be entitled to inherit 
from the relatives of his or her father, and according to the 
more prevalent opinion, neither such child inherits from 
them, nor do they inherit from him or her.* 

Because the (paternal) descent is entirely cut off by the Principle, 
lian , or imprecation; and because the effect of an acknow¬ 
ledgment is confined to the person who makes it.* 

CCLXX. If a husband disavows the parentage of a Principle, 
foetus or embryo (in the womb of his wife), and the lidn 
or mutual imprecation takes place, after which she produces 
twins, they are heirs to each other as brothers by the 
mother’s side, but not by the father’s * 

CCLXXI. The child of imprecation is inherited Principle. 
by bis or her children and mother,—the mother 
taking a sixth, and the children the remainder in the 


Annotations. 

cclxvii. The child of imprecation, without difference of opinion, can 
inherit from his or her mother as well as from the maternal brethren and 
other maternal relations.—Rouzat ul-Ahk&m, p. 62. 

cclxviii. Lidn, or accusation of adultery, upon oath by a husband as 
disproving the descent of his nominal offspring, necessarily cuts oil' their 
right of succession to his estate. If, however, subsequent thereto, lie 
should acknowledge their parentage, such confession removes the impedi¬ 
ment as to them, and they inherit their father’s property ; but he is for 
ever debarred by a personal objection from claiming any part of their 
inheritance, should he survive them.—Col. B., Trans., p. 372. 

When the father acknowledges the child to be his, and falsifies 
his imprecation, then there is no doubt that the child imprecated shall 
inherit from his or her father, but the father shall not inherit from 
the child.— Ibid, 




Shardya ul-Islam, pp. 457 k 4G0, 
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lkctukk proportion of two shaves for a male, and one share 
— for a female.* 


Principle. COLXXIL If there is no child, the (whole) property 
goes to the mother,—a third as her appointed share, and 
the remainder by return.* 

But,, according to one report, she inherits (only) a third, 
and the remainder goes to the Imam, who is responsible for 
the fines of the child of imprecation. The first, however, 
is the more prevalent doctrine* (on the subject). 

CCLXXIII. On failure of the mother and children (of 
a child of imprecation), his or her brothers and sisters on 
the mother’s side, and their, children in due order, inherit 
from a child of imprecation, and his or her maternal grand¬ 
fathers. how high soever inherit in the order of proximity; 
in default of these, the maternal uncles and aunts and their 
children inherit in the usual order of succession. In all 
these degrees, males and females inherit alike * 

Thus the mother with children of such child gets a sixth, and 
the remainder goes to the children, whether they be only sons or 
sons and daughters. If there is an only daughter, or there are only 
Boveral daughters, then to the former goes a moiety, and to the 
latter two-thirds as appointed shares, and the remainder returns to 
the mother and daughter or daughters. If the imprecated person 
should have left no children, then a third goes to the mother, and 
if there be also a husband or wife, then the smaller share goes to 
him or to her in the first case, and the larger in the second. If , 
the mother be the sole heiress, then tho whole property goes to 
p er —a third as her appointed share, and the remainder by return. 

If there is only a child he or she takes tho (whole) property, but 
if there aro several children they take (the whole) property either 
by relationship or as appointed shares as well as by return, as 
.already shown. If the imprecated person left neither children nor 
mother, then the inheritance will go to the other relatives (viz.,) 
the maternal brothers and grand-parents. In default of these, 
the inheritance goes to the InUim, peace be to him !—Eouzafc 
ul-Alikam, pp. 62 & 63. 

rrmcipk. CCLXXIV. When all the relatives, though remote, on the 

mother’s side have completely failed so as not to leave a 
single one of them to succeed as an heir, the inheritance 
passes to the Imam.* 


* Shardya id-Islam, pp. .15(5 & 457. 
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CCLXXV. With all the degrees (of heirs), however, the Lkctuhb 
husband- or wife (as the case may be) takes the share x< 
(respectively) appointed for him or her—(that is,) a half Princl h 
and a fourth when there is no child, and a fourth and an. 
eighth when there is one.* 

In distributing the inheritance of persons of the descrip¬ 
tion as above, the paternal relation is not taken into account 
at all.* So,— 

COLXXYI. Should the deceased have left two brothers— Principle. 
one of them by both parents and the other by the same 
mother only—the inheritance goes to them in equal shares * 

CCLXXVII. The same would be the result, if there principle. 
had been two sisters, or a brother and sister, one of them 
by the same father and mother, (and the other by the same 
mother only). The same also, if the deceased had left the 
son of a sister by both parents, and the son of a sister by 
the same mother only; — or if he had left a brother and 
sister by both parents, with a grandfather or grandmother, 
the property would be divided between them in thirds, the 
paternal relation being entirely disregarded.* 

CCLXXYIII. If the mother of the child of imprecation Principle . 
died, leaving no heir except that (child), then (the whole 
of) her inheritance goes to him or to her; but if with such 
child there exist both the parents (of the deceased) or one 
of them, then two-sixths go to them both, or one-sixth 
goes to one (of them), and the remainder goes to the child 
if a male, but if it he a female, then half goes to her, and the 
surplus reverts in proportion to the respective shares (of the 
heirs).* 

On a Foetus, or Embryo . . 

CCLXXIX. A foetus or embryo in the womb 
inherits if brought forth alive. So also if still born 


Annotation. 

cclxxvi. And as in the case of imprecation ho regard is paid to the 
paternal relation,—so when the child of imprecation dies, leaving bre¬ 
thren by the same father and mother as well as those by the same 
mother only, the shares of all of them shall be equal , by reason of the 
paternal relation being cut off.—Kouzat ul-Ahkain, pp. 62 & 63. 




Shardya ul-Isldm, p. 467. 
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in consequence of violence to its mother, or without 
such violence, if it has shown any signs of life at its 
birth.* 

CCLXXX. But if it has come out in the state of 
half of its body alive and the remainder dead, (that 
is, if when half-born, those signs of life should appear 
and totally cease before complete separation from 
the womb), it does not inherit, In like manner, if it 
exhibits motions that are not indicative of its being 
alive, as those of an animal just slaughtered,* (it has 
no claim to inheritance). 


Annotations. 

cclxxix, cclxxx. A foetus inherits in the event of its being born 
alive.—Maf&tib. 

The child in the womb inherits upon its coming out alive.—Irsh&d. 

A foetus inherits if horn alive.—Rouzat ul-Ahkam, p. 60. 

If at the time of its birth, and after that a sound of its crying is heard, 
it is, doubtless, a proof of its vitality; and if it displays evident motions 
indicative of its vitality, that also is sufficient.— Ibid. 

But if it comes out dead from the womb, or half alive and half dead, 
the other heirs, holding it to be still born, will take the inheritance.— 
Irsliad. 

There are two different opinions with respect to the determination of 
its vitality. The correct doctrine, however, is, that if it moves, it 
inherits, inasmuch as it often happens to be dumb. — Maf&tih. 

cclxxix, cclxxx. A foetus or embryo in the womb at the ancestor’s 
death is by law considered an heir upon condition of being brought 
forth alive, but if produced dead, no portion of the inheritance can be 
claimed in its name. Whereas immediate death, if once seen in exist¬ 
ence separate from the womb, does not impede the right of succession. 
In cases, again, of miscarriage by violence, the criterion of law is that 
there be observed in the child that species of motion by which life is 
proved, or which cannot proceed from a dead body, hut nob merely 
shaking 0 r contraction of limbs, which is often observed to take place 
after death involuntarily.—Col. B., Trans., p. 372. 


Skar&ya tU-Islam, pp. 450 & 460, 








On the other hand;, it is reported by Rub ay i, from Abu Lecture 
Jaafar, on whom be peace, that when an infant displays at 
its birth evident motion (as if it were alive), it both inherits 
and is inherited from. And there is a report to the same 
effect by Abu Basir, from Abu Abdullah, on whom be 
peace/ 

CCLXXXI. It is by no means a (necessary) Principle. 
condition that the child should be alive at the death 
of the ancestor; insomuch that, if horn at six months 
from the death of its begetter, the right of inherit¬ 
ance is established; or eyen if horn at nine months, 
if its mother has not married again/ 

CCLXXXTL If the other heirs divide the Principle, 
inheritance while the foetus is in the womb of its 
mother, they must consider it to consist of two sous 
or two males, and reserve for it, as a precautionary 
measure, the portion of two males.—Irshad. 

Annotations. 

cclxxxi. It is not the condition that he should be alive at the time 
of the late owner’s death. The knowledge of its existence at that time 
is, nevertheless, a condition for its inheriting.—Mafatih. 

It is not necessary that at the time of the ancestor’s death the foetus 
in the womb should have vitality, as it is quite sufficient if its mere 
existence at that time be known, and that is in the case of its boing 
begotten within six months from the late proprietor’s death ; as also in the 
case of its being extended to one year, the extreme period of pregnancy,— 
provided in the meantime the woman has not had carnal connection with 
another man by which also she might be pregnant.—Kouzat ul-Alikam, 

p. 60 . 

cclxxxii. Evidently, there must be reserved for the feetus the por¬ 
tion of two males, and the surplus, (or the property) remaining after the 
reservation of its share, is to go to the other heirs.—Mafatih. 

Abxi Jaafar Tiisi as well as several other doctors have expressly 
declared without intimating anything to the contrary, that for the fcBtus 
should be set apart or reserved, as a precautionary measure, the portion 
of two sons or two brothers of the Seime description ; and they paid no 
regard to the probability of more being born by reason of the same 
being of rare occurrence.—Rouzut ul-Ahkara, p. 61. 


P 1 
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When a deeoascd has left both his parents, or one of them, or 
a husband or wife, and also a foetus in the womb, then to all the 
sharers are given thoir reduced shares, and the residue is secured 
(till the birth of the child) : if it is bom dead, the shares of all ot 
them are then to bo completed in full.* 

COLXXXm. If a person deceased should leave an 
existing son, and a foetus in the womb, then only one-third 
is to be given to the existing son, and two-thirds must bo 
reserved for the event of the birth.* 

Because it is probable that there may be twins horn; 
but more (than two) is extremely rare * 

CCLXXXIV. If, on the other hand, the existing child 
ho a female only, a fifth part (of the estate) is to be given 
to her, and the remaining four-fifths are to be reserved till 
the birth of the foetus. This doctrine is good, or appro ved * 

The fine or penalty for (occasioning the death of) an embryo is 
inherited by both its parents, or by the persons related through 
them jointly, or through the father only, whether by descent or 
special cause* (as emancipation or otherwise). 

CCLXXXV. If then it is bom dead, all that was kept in 
deposit will be given to the living son or daughter. If, on 
the other hand, the foetus is born alive, and proved to be as 
guessed, then two-thirds or four fifths (as the case may be) 
will be given (to the children so born); but if it prove 
other than what was guessed, then a share proportionate to 
its right being given, the residue will be divided among 
the heirs including the new born.—Rouzat ul-Ahkam, p. f». 


Annotations. 

cclxxxiii. If there be a foetus in the womb and a son already bora, 
then one-third will be given to the son and two-thirds reserved and 
preserved (for the foetus).—Rouzat ul-Ahk&m, p. Cl. 

cclxxxiv. If instead of a son there exist a daughter (already born) 
and the fcctus in the womb, then one out of five shares will be given 
to the daughter, and the remaining four will be kept in deposit until 
the birth of the foetus.— Ibid. 


Shnrdya, uUItVm, p. 460- 
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CCLXXXYI, But if what was reserved prove to be less Lecture 
or insufficient, then the deficiency will, be supplied from x ' 
what was received by the former heir.—Itouzat ul-Ahk&m, principle. 
p. 61, 

CGLXXXVII. If with the foetus there be an heir Principle. 
whose share could not be decreased or affected by the 
existence or non-existence of the fret us, then the share of 
such heir must be given in full (ct). — Ibid. 

^a.) As when a person dies leaving a father, a son, and a Example, 
foetus, then a sixth of the property will he given to the father— 
for there could be no difference in the father’s portion by tho 
existence or non-existence of the foetus.— Ibid. 

CCLXXXYIII. If, on the other hand, there be such an Principle. 
heir or heirs, whose share could be affected by the existence 
or non-existence of the foetus, then the portions to devolve 
oil such heir in either of the cases must be determined, 
and the smaller of the two portions must be allotted to 
him, the surplus being kept in deposit until the final 
determination of the matter (6).— Ibid, p. 62. 

( b .) As, where a person died leaving a father, a widow, and a Illustration, 
foetus.—In this case, upon the foetus being bom alive, a sixth 
goes to the father and something by way of return, and an eighth 
goes to the widow; but upon its being born dead, a fourth goes to 
the wife, and tho remainder to the father. Consequently, an eighth 
and a sixth, which are tho smaller of the shares determined, will 
Xe bo given to them, and the remainder will he kept in deposit until 
the birth of tho foetus.— Ibid. 

CCLXXXIX. If, however, there should exist such an Principle , 
heir as would be excluded by the child if born alive, and 
inherit on its being bom dead, then nothing will be given 
to that heir from the assets (of the deceased) until the matter 
is finally determined by the birth of the foetus.— Ibid. 

On Oj lost or missing Person . 

A lost or missing person is he who is absent, and it is not 
known whether he is living or dead. The Learned have 
unanimously agreed that it is necessary to wait (for a 
period), and then to divide his property. There is, how¬ 
ever, a difference of opinion with respect to the period of 
waiting. Many of the Doctors have declared that he must 
be waited for, or his reappearance must be expected, till 
the expiration of such a time from his birth-day as no one 
like him would bo expected to outlive it. This opinion is 
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Lecture the most approved, and followed in practice.—Rouzat ni¬ 
x' Ahk4m 3 p. 39. 

Consequently,—■ 

rnncipk. CCXC. The property of a lost or missing 
person is to be reserved (for him), or not to be dis¬ 
tributed among his heirs, until his death is estab¬ 
lished, or such a time has elapsed from, his birth^s 
none like him would usually he still alive.* 


Annotations. 

ccxc. According to the opinion of the generality of the Learned 
the property of a missing person must not be divided until his death is 

established, or until such a period shall have elapsed as none like him 

would most probably be alive.—Maf&tih. 

If a person is absent and no intelligence is received of him, they 
(the heirs) must wait for him till such period as none like him 
would outlive it. After that, his inheritance is to be divided among the 
per,si ns who survive that time.*—Irshad. 

In reference to the duration of life, one body of the Learned has 
declared the period of waiting to be one hundred and twenty years, 
another to he one hundred years, while a third has asserted it to be 
ninety years. With us, however, the most approved is that which is 
the usual term (of life.)—Rouzat ul-AhkAm, p. 59. 

If a person absent from his house or country at so great a distance 
as not to be known or heard of, should be reported dead, his pro¬ 
perty cannot come under the laws of inheritance until his death is fully 
established, or until such period shall have elapsed as by the death of 
nil his contemporaries to remove the probability of his existence ; after 
which it may be divided amongst the heirs who are then existing, with¬ 
out retrospect to such as may have died previous to the division. Some 
doctors have prescribed a period of ten years from his absence, and 
others have disputed the legality of distribution altogether, directing the 
surrender of his property in trust to the nearer relation in opulent cir¬ 
cumstances, but the first doctrine is obviously bc3t founded ou reason 
and justice.—Col. B., Trans., p. 372. 


SharAya nl-fsl(‘i>n } p, 160. 
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The property of a lost or missing person is to be reserved 
(for a term): but with respect to the length of the term 
there are various opinions. Some (doctors) have prescribed 
five years, and this is (founded on) a report of Usman Bin Remarks. 
lad from Saw&t, as having been so decided by Abu Abdullah, 
on whom be peace; but this report is weak or not suffi¬ 
ciently authenticated. Others have alleged that the mansion 
of such a person may be sold after ten years; and this is 
approved by Mufici on the ground of a report of AU Bin 
Mahriar, as having boen so decided by Abu Jaafar, on 
whom be peace, with respect to the sale of a part of a 
mansion; but a general inference from a decision of this 
nature appears to be unreasonable. And the Shaikh, to 
whom God be merciful, has said that if the property be given 
up to persons who are present on their becoming responsible 
for it, it would be lawful. Further, according to a report of 
Is-hdk Bin Umar of a decision by Abu Abdullah, on whom 
be peace, the property of the absent person may be divided 
among his or her heirs when they are in opulent circum¬ 
stances, to be restored to him or to her, if he or she should 
return. But with regard to Is-hdk, there are some doubts, 
and though his report is maintained by Bahai Bin Ziydd, 
it is still considered weak or insufficiently authenticated. 

It is stated in the Khilaf, that the property of a missing 
person is not to be distributed to his or her heirs uutil that 
time has elapsed when not one of his or her equals (in age) 
would be living. This opinion is the most approved.* 

On Persons drowned or overwhelmed in mins. 


CCXCI. When persons possessing property, Principk. 
and so connected as to be heirs to each other, met with 
a sudden death together from the same cause, and it 
is doubtful which of them died first, they inherit 
from each other. 

Thus the Sfuirdya ul-Isldm : — “ These inherit from each 
other when all or any of them left property, and they are so 
connected as to he heirs to each other, and they died under 
such circumstances as to render it doubtful which of them 
died first.”* 


tShardya ul-Isldm, p. 160. 
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So the Mafatik :—“ When persons who arc heirs to each 
other perished together, and there is a doubt as to which of 
them died first, then, under such doubt, no right of 
inheritance is established, unless they died by being drowned 
or overwhelmed in ruins. Under the above circumstance, 
all of them would inherit according to the 1Vass as well as 
the universal agreement of the Learned.” 

So also the Irshad When a company of persons is 
. drowned, or an edifice fell upon them, and they died, they in¬ 
herit from each other, under four conditions or circumstances: 

First,—that it be not known as to who died first, and who sub¬ 
sequently, in which case they do not inherit from each other. 
Second,—that their death was caused by being drowned 
or overwhelmed in ruins.*' Third,—that each of them 
was the heir of the other, and there was no preferable heir 
surviving. Fourth,—-that all or any of them possessed 
property, as there could be no inheritance without property ” 
Consequently,— 

CCXCII. If they left no property, or if there were no 
mutual right of inheritance between them, or if one was 
heir to another without bis companion being heir to him 
(as in the case of two brothers one of whom has left a 
child), in none of these cases lias this law any effect-; 
nor, further, when their death is not from the same 
cause,* nor where they are all known to have died at the 
same instant of time, nor where one is ascertained to have 
died before another.! 

Whether, again, the application should he extended to the case 
of dying together by any other cause than that of being drowned, 
or overwhelmed in ruins, where a doubt prevails as to the time of 
their respective deaths, is a question upon which there is a 
difference of opinion, though the Shaikh, in his JVikayah, lias 
expressly extended it to all cases where there arc reasons for this 
doubt, f 


* So that if they died of any other cause, Mich as burning- or slaying”, 
the approved opinion ia that they do not inherit from each other the pro¬ 
perty which they died possessed of.—Sharaya ul-Islam, 

f tikar&ya ul-Isld.ni, pp. 460 & 461, 
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CCXOIII. When the above is proved,'then the conditions Lecture 
being established, each party (so dying) inherits from the x ' 
other (the original property), but not that which is 
inherited from himself by the other.* Principle. 


Mufti l )as said that tho party would inherit what is inherited Remarks, 
from himself. The first doctrine, however, is most correct; 
because tho principle of law in this case procoeds upon tho sup¬ 
position of a possibility, whereas making a person the heir of 
property inherited from himself would require him to be alive after 
he is supposed to he dead, which is practically impossible. 
Moreover, there is a tradition to the effect, that “ whore one only 
of the parties has property, it goes to him who has no property.”* 

As to the necessity of presuming that tho person having the 
weakest right of inheritance (that is, the smallest share) should 
have survived the other, there is considerable doubt. It is said in 
the Ijdz that there is no necessity. But it is observed in the 
Mabstit, that its application does not alter the effect of the law, 
unless we follow out the doctrine of Mufid, in which case the 
effect of the preference is obvious; the opinion, however, 
expressed in Ijdz, that there is no necessity in law for observing the 
arrangement, seems to bo by far the best founded, and even if the 
necessity for the supposition were established, it could be of no 
advantage to either of the parties.* 


Thus, if a husband ‘and wife are drowned together, the death of 
tho husband is first supposed and tho widow's share (in the estate), 
is given, then the death of tho wife is supposed and the 
husband’s share is given out of the original estate left by her and 
not out of what was supposed had been inherited by her from 
himself.* 


In like manner, if a. father and son are drowned (together), the 
father inherits first (from the son), and then the sou from tho 
father; but if each should have a better title to the remainder of 
the other’s estate than his other heirs, a mutual transfer or 
exchange of property takes place, and tho succession of each 


Annotations. 

ccxciii. When all those conditions are established, then each one 
inherits from the other of them the (original) property which he died 
possessed of, and not what he inherited from another, nor what another 
inherited from him.—Irshad. 


Shardy a ul-Isldm, p. 461. 
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devolves upon the heirs of the others.—As whore the son leaves 
brothers on the mother's side only, and the father leaves also 
brothers, there tho property of the son is transferred to the father, 
and, in like manner, the original property of the father is transferred 
to the son, and then what has thus become the property of each, 
devolves upon his own brothers that is his heirs respectively.* 

CCXCIY. If we suppose that every one of the parties 
has associates with him in his right of inheritance, as, for 
instance, if the father had other sons than the one drowned 
with him, and the son leaves also children of his own, then 
the father (being first supposed to have been the survivor) 
gets a sixth part of the son’s property in common with the 
(deceased’s) children; and then supposing the father to 
liave died, the son inherited his portion of the inheritance, 
in common with his brethren, which portion, together with 
the remainder of the original property left by him, descends 
to his own children.* 

CCXCY. When, again, the heirs (who perished 
together) have equal rights in the succession of each 
other,—ras, for instance, two brothers, neither of 
whom is supposed to have preceded the other, 
and the rights of both are equal,—the estate of 
each one of them is transferred to the other; and 
if neither of them leaves any heir, the succession to 
both devolves on the Imam; or if one of them leaves 
an heir, then what has become his property goes to 
such heir, and what has become the property of the 
other goes to the Imam* 

CCXCVJ. When a person has died involved in 
debt to the full amount of his property, it is not to be 


Annotations. 

ccxcvi. If a person die who is involved in debt to the full amount of 
what he leaves behind him, his property cannot be transferred to bis 
heirs, hut must continue as if in possession of the deceased, burthened 
with payment of bis debts.—Col. B., Traua., p. 373. 


Shardya id-Islam, p. 461. 
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transferred to his heirs, but to remain subject to the LEC ^ ,tJRE 
same conditions as if it still belonged to the deceased.* — 
But,— 

CCXCVIL If the debt should not absorb the whole of Principle, 
bis estate, so much of it as is required for the payment of 
bis debt remains subject to the same conditions as if it 
still belonged to the deceased, and the surplus is transferred 
to his heirs.* 


On Exclusion from inheritance. 


CCXCVIII. Exclusion is either from the whole Principle, 
inheritance (1), or from part of a share (2).— 
Shardya uMsldin, p. 444. 

CCXCIX. Exclusion of the more distant heir Principle. 
from the whole is caused by the nearer class 
(of relatives).f—Rouzat ul-Ahkam, p. 75. 

4 

For instance, parents and children, how low soever, entirely Example, 
exclude brethren and grand-parents; and those entirely exclude 
paternal and maternal uncles and they entirely exclude the 
persons who become heirs in v rtue of mid . — Itonzat ul-Ahkam, 
p. 75. 


Annotations, 


ccxcvii. Should these not involve the full amount of his estate, the 
excess is considered inheritance, and may be immediately transferred to 
the heirs, leaving a portion adequate to the debt still attachable by his 
creditors, as if in possession of the deceased.—Col. B., Trans., p. 373. 

eexeix, ccci. With respect to the first, the rule is that regard is to 
be bad to the nearness (of blood or connection). Thus the child of a 
child cannot inherit with a child, male or female, insomuch that there is 
no inheritance for a son’s son, when there is a daughter.—Shar&ya ul- 
IsUira, p. 444. 


* Shinty a, nl-Islam, p. 444. 
t. Vide ante, pp. 192—197. 
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CCC. In like manner, the nearer degree in 
each section entirely excludes the more distant 
(degree) in the same section (of the same class). 
Kouzat ul-Ahkam, p. 7 9. 

CCCI. Children of (one’s own) loins, that is, the 
immediate children, though females, entirely exclude 
children’s children, and these exclude children ot 
children’s children, and so on. The parents, how¬ 
ever, do not exclude (any of) them.— Ibid. 

CCCII. A person who is related to the deceased 
by the same father only is excluded by one who is 


Annotations. 

ccc. When there are several generations together, in different 
degrees of descent, the nearer of them is preferred to the more 

remote.—Sharaya ul-Islam, p. 444. 

ccci. When there are several children’s children, how low soever, 
combined, the nearer of them excludes the more remote.-M. 

A child excludes all persons who are related to the deceased through 
his parents, or through one of them. As brothers and sisters and their 
children, grandfathers and their parents, paternal and maternal uncles 
and aunts and their children. Ibid. 

Exclusion from inheritance is described by the author of the Sharfiya 
as being of two sorts, either entire, or partial—that is, from a part of the 
shave. With respect to the first, the uniform criterion of law is that 
respect and attention be paid to nearness of blood, upon which pnncip o 
it follows that a grandchild cannot at all inherit with a child ot the 
deceased, whether male or female, not even a son’s son with a daughter, 
and that whenever an assemblage of children’s children occurs, however 
low in descent, the nearer always exclude those who are more rcmote - 
Further, children in whatsoever degree exclude ail persons related to 
the deceased through his parents or one of them, ns brothers or sisters 
and their children, grandfathers and their parents, paternal and mater¬ 
nal uncles and their children ; and, in general, no relation can inherit 
with children of the deceased, except immediate parents and a husband 
or wife.—Col. 13., Trans., pp. 363 & 364. , 

cccii Every person related to the deceased by both the father r and 
mother’s side, excludes entirely from inheritance a person by the 
father’s side only, provided they are equal in class and degree.—Col. 15., 


1 Brethren of the whole blood exclude brethren of the half blood on the 
father's side.—Rouzut ul-Ahkam, p. 76. 





related to him by both parents, provided they are 
equal in degree.—Sharaya ul-Islam, p. 444. — 


CCCIII. Brethren in general exclude the children Principle. 
of brethren, and so on in the descending line step by 
step.— Ibid. 

CCCIV. Brothers and sisters and tlicir children, Principle. 
how low soever in descent, exclude those who are 
related through grand-parents,—that is, paternal and 
maternal uncles (and aunts) and their children, * 
but they do not exclude the parents of those grand¬ 
fathers.—Sharaya ul-Islain, p. 444. 

For a grandfather, how high soever, is (always) a grand¬ 
father, though when there are several generations together, 
in degrees of ascent, the lowest of them (who is nearest to 
the ^deceased) is always preferred to the more distant.— 
Shardya ul-Tsl&m, p. 444. 

CCCV. The deceased’s grand-parents exclude their principle. 
parents (that is, the ancestors higher than they), and so on 
in the ascending line, step by step.—Kouzat ul-Ahk&m, 
p. 76. 

COCVI. The paternal uncles and aunts, maternal uncles Principle. 
and aunts, and their children, how low soever, exclude the 


Annotations. 

ccclii. Upon failure of parents and children of the deceased, brothers 
and grandfathers from the second class; of these, therefore, upon the 
same principle, a brother, for example, excludes a brother’s son, and if 
we suppose an assemblage of the members of this class in different degrees 
of descent, the nearest always excludes one more remote.—Col. B., 
Trans., p. f*64. 

ccciv. Brothers and sisters of the deceased, or their descendants in 
any degree, exclude all those related through grandfathers, as uncles, 
paternal or maternal, and their children, but do not exclude the parents 
of those grandfathers, for a grandfather in any degree of ascent, how¬ 
ever remote, is still considered a grandfather with respect to the other 
description of this class.—Col. B., Trans., p. 364. 

cccvi. Uncles again, whether paternal or maternal, of the deceased, 
and their children, how low soever, exclude entirely all uncles of his 
fatJher, who, in like manner, and th;ir descendants, exclude all uncles of a 
grandfather,—Col. 13., Trans., p. 364, 
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paternal and maternal uncles (also aunts) of the father, and, 
in like manner, the children of the father’s paternal and 
maternal uncles exclude the paternal and maternal uncles of 
the grandfather.—Sharaya iil-Islam, p. 444. 

CCCVII. A consanguinous relation, however 
remote, excludes an emancipator; and, in like man¬ 
ner, an emancipator or his representative in the 
inheritance of the freedman, excludes the surety for 
offences, and the surety for offences excludes the 
Imam.—Sharaya ul-Islam, p. 444. 

CCCV1II. The husband or wife neither excludes, 
nor is excluded by, any of the abovementioned rela¬ 
tives, but, happening to be with any of them, takes 
his or her large or small share as the case may be.— 

Vide ante , pp. 211 & 212. 

Partial exclusion, or the diminution of a share, is of 
two kinds: 1, Exclusion by children, and 2, Exclusion by 
brothers and sisters. 

CCCIX. A child, liow low soever, and whether 
a male or a female, excludes the parents (of the 


Annotations. 

Sucli is the case with paternal and maternal uncles, with one excep¬ 
tion.—Eouzat ul-Ahkam, p. 76.— Vide ante , pp. 179, 198. 

ccevii. Lastly, a blood relation, however remote, excludes entirely a 
manumitor; a manumitor or his representative excludes a patron by 
contract or surety for offences ; and the latter precludes escheat of his 
client's effects, or, in other words, prevents the title of the Imam.—Col. 
B., Trans., p. 364. 

cccviii. None can participate with children except the husband or wife, 
and the immediate parents of the deceased.—Sharaya ul-Islam, p. 444. 

cccix, cccx. There is partial exclusion in three cases,. The one 
is that children partially exclude the deceased’s husband or widow from 
(his or her) large share, reducing it into the small share; the other 
is, that children exclude the (deceased’s) mother from her la rge share 
(which is a third),reducing it into her small share, which is a sixth, though 
in certain cases something more than a sixth goes to her by return ;* 
and the third is, that brethren exclude the mother from auything above a 


* Vide ante, pp. 229—231. 
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deceased) from more than two-sixths of the estate bwcrums 
(except when they are with one daughter, or one of iL 
them is with two or more daughters) f and drives the 
husband or wife from the large to the small share (ap¬ 
pointed for each of them).f—Shar&ya ul-Isldm, p. 445. 

There are three states in which a husband or widow may Remarks, 
be (with reference to the inheritance). First ,—there may 
be a child how low soever to participate in the inheritance, 
when the share of the husband is a fourth, and that of the 
widow, an eighth. Second ,—there may be neither a child, 
nor a chid s child how low soever, when the husband's share 


Annotations. 

sixth. Although they themselves are totally excluded, yet their exist¬ 
ence, as already stated, is a cause of the mother’s partial exclusion.— 
Rouzat ul-Ahk&m, p. 76. 

Partial exclusion or diminution of shares is of two kinds : that by a 
child, and by brothers or sisters. A child or descendant of the deceased, 
however remote in degree, restricts the share of his immediate parents 
to two-sixths of the inheritance, except in the case where, with one, two, 
or more daughters, there is only one of the parents remaining. Further, 
a child of the deceased, whether male or female, restricts also the hus¬ 
band or widow to their lowest appointed shares of inheritance, agreeable 
to the words of the sacred text formerly quoted. Husbands and wives 
therefore may be said to take in three cases : first, with a child in any 
degree of descent, the husband takes a fourth, and the widow an eighth of 
the property; secondly, upon failure of children and children's children 
how low soever, the husband has in this event a half, and the widow a 
fourth, of the inheritance ; thirdly, upon failure of all other heirs what¬ 
soever, whether by consanguinity or patronage, the husband takes not 
only his highest appointed share, viz., a half of the wife’s estate, but 
receives also the remaining half by return in virtue of the residuary title 
formerly specified. The widow, also, in this case receives first her 
appointed share, viz., a fourth of her husband’s estate; but with respect 
to her residuary title there are three opinions. The most approved 
doctrine, however, as formerly expressed, denies any title to the return 
on the part of a widow.—Col. B., Trans., pp. 364 & 365. 


* Vide ante , pp. 229— 231. 
f Vide ante, pp. 182 & 183. 
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is a half, and the widow’s a fourth. Third ,—there may bo 
neither an heir by consanguinity nor one by special connec¬ 
tion, in which event the nusband gets a hall as his specific 
share, and the remaining half by return or reversionary 
right; while the widow gets no more than a fourth*— 
Extract from the Sharaya ul-Islani, p. 445. 

CCCX. As to the exclusion by brothers and sisters, these 
prevent a mother’s portion exceeding a sixth of the inhei ii> 
ance upon four conditions. First, that there be two or more 
males, or one male and two females, or only four females. 
Secmd, that they be neither infidels, nor slave# (a). Tim'd, 
that the father of the deceased be in existence. Fowtih, 
that the brothers and sisters be either of the full blood or 
of the half blood on the father’s side; and that, according 
to the best founded opinion, they exist separate from the 
mother, and not in her womb.—Sharaya ul-Isl&m, p. 445. 

(«.) Whether a muderer would exclude (the mother) is liable 
to doubt, the most prevalent doctrine, however, is that ho would 
not. — Ibid. 

The children of brothers and Bisters do not exclude the mother 
or reduce her share (as their parents do).—Ibid. 


Annotations. 

cccx. Brothers and sisters, again, of the deceased restrict the share ol 
the mother to one-sixth of the inheritance, upon these four conditions : — 
First, that they consist of two or more males, or c one male and two 
females, or of four females without a male. Second , that they be neither 
infidels nor slaves, a 3 will immediately at more length appear in treating 
of the impediments to succession. Whether on the part of a murderer 
this exclusion can take place, is a question admitting of doubt, but the 
most prevalent doctrine has decided in the negative. Third, that the 
father of the deceased shall also be in existence. And, fourthly , that the 
brothers or sisters themselves be either of the full blood, that is, y 
both parents, or by the father’s side, as also agreeable to the best founded 
opinion, that they exist separate from the mother, not in her womb, for 
a feetus does not operate this limitation of her share. Further, the 
children of brothers or sisters do not in any degree affect the share ot n 
mother, nor of hermaphrodites a less number than lour, by reason of the 
possibility that they may all be females.—Col. B., Trans., p. 365 & 366. 


* Vide ante, pp. 182, 224, 225. 






LECTURE XL 


ON THIS COMPUTATION OF 8HA11ES—MODE OF DIS¬ 
TRIBUTION—AND VESTED INHERITANCES. 


On the Extractors or Divisors of Shares, 

By “ extractor ” or " divisor ” of a share we mean the 
smallest number by which a portion or share can be correctly 
extracted* (from the mass of the deceased’s estate).—bha- 
r&ya ul-IsMni, pp. 462 k 463. 

CCCXI. There are five numbers (for the^ six P^d P u. 
appointed shares) i— half is extracted or derived 
from (the number) two; a fourth, from four; an 
eighth, from eight; one-third and two-thirds, from 
three; and a sixth, from six.— -Ibid. So,— 

CCCXII. If there are in a case two halves, or rnndpk. 
one half and the remainder, it is to be arranged by 
two,* that is, the division will be by two.— Ibid. 

CCCXIII. If a fourth and a half, or a fourth and Primyu. 
the remainder combine, the division is by four. 

Ibid. 

CCCX1V. If, again, there is an eighth with a Prindph. 
half, or an eighth with the remainder, the division is 
by eight.— Ibid . 

CCCXV. If one-third and two-thirds, or one-third Prindph 
and the remainder, or two-thirds and the remainder 
combine, the division is by three,— Ibid* 

CCCXVI. If there are a sixth and a third, or Principle 
a sixth and two-thirds, or a sixth and the remainder, 
the division is by six.— Ibid. 
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GCCX'V II. Where there is a half with a third, 
or two-thirds and a sixth, or with one of these two 
the division is by six; but if a fourth is substituted 
for a half, the division is by twelve, while in the 
place of a half if there be an eighth, then the divi¬ 
sion is by twenty-four.— 1lid. 

CCCXVIIL Thus originally divisions being made 
by two, four, eight, three, six, twelve and twenty -four, 
these are called extractors or divisors of shares. 

Relation between Ambers. 

CCCXIX. Two numbers are either equal to 
( mutasaU), or different from, each other;—if dif¬ 
ferent, they are either mutaddhhal (one an aliquot 
part of the other), mutwdfak (commensurable), or 
mutabdyan (prime to each other).* 

CCCXX. They are mutaddhhal, or one an ali¬ 
quot part of the other, when the smaller being sub¬ 
tracted twice or oftener from the greater, exhausts 
it completely, and the smaller does not exceed half 
the greater # (A). 

(A.) It is optional to designate it mutandsib, or proportional, 
as throe, six and nine;—four, eight, and twelve.* 

CCCXXI. They are mutwdfak when the smaller 
(of them) being substracted once or oftener from 
the greater, the remainder is more than one ( i)* 

(i.) As* ten and twelve, for when you subtract ten (from 
twelve), the remainder is two ; and if you subtract two from ten 
several times, the latter is completely exhausted.* 

CCCXX1I. If after subtraction, the remainder is 
two, the numbers are said to agree in half; if it is 
three, the agreement is in a third; and so on up to 
ten; and if it is eleven, then the agreement is in a 
fraction of that number.* 


* Shardya ul-IsUm, pp, 464 k 465. 
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CCCXXIII. Two numbers are said to be muta- 
bay an, or prime to each other, when the smaller 
being subtracted from the greater (of them), once Principle. 
or oftener, the remainder is unity.* 

Aa thirteen and twenty; for, if thirteen ia subtracted from Example, 
twenty there remains seven; and if seven is subtracted from 
thirteen, there remains six, and if six is subtracted from seven, 
there remains only one.* 

Arrangement ¥ 

CCCXXIY. If the parts (or numbers) of a divisor Principle. 
a°ree with the shares (of the parties entitled theieto), 
so that the estate can be divided (among them) 
without a fraction, then there is no difficulty.* 

As when there is a sister by the same father only, with a husband Example. 

(of the deceased), then the division is by two. Or, when the 
deceased has left two daughters, and both parents, or both 
parents and a husband, then (in each of these oases) the division 
is by six; and the estate (in all these cases) can be divided with¬ 
out a fraction.* 

But if there is a fraction in the division, yet the same 
may occur, either with respect to one sot ot heirs (1), or 
with respect to several of them (2) * 

In the first case.— 

CCCXXY. The number of the individuals Principle. 
(whose shares are fractional) is multiplied by the 
whole of the divisor if there is no common measure 
between the number and shares of the indivi¬ 
duals.* 

As for instance, if there are both parents and five daugh- Example, 
ters Vleft by the deceased), then the divisor is six, and the 
shares of the daughters are four (the same constituting two-thirds), 
and there is no common measure (between four and five), so the 
(whole) number of their persons, which is five, will be multiplied 
by six, and the product (30) will settle the case: the share of 
each heir as it stood before the multiplication, will now be multi¬ 
plied by five, and the product will be the amount to which each 
will be entitled.* 


R 1 



ON ARRANGEMENT. 


.* Sh-arnya ul-Ialcm, pp. 163 & 464. 
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CCCXXVI. But if there is a common measure 
between the number of the persons and their shares, 
then the measure of the number of their persons, 
and not of the shares, must be multiplied by the 
divisor.* 

As when there are both parents, and six daughters (of the 
deceased), the share of the daughters are four or four-sixths,, 
which cannot be divided among them without a fraction; but 
their share agrees in half with the number of their persons (that 
is half is the common measure of the numbers of their share and 
persons), so three, which is half of the number of their persons, 
is multiplied by the divisor which is six, and the product gained 
is eighteen. Previously, the shares of the parents were two out 
of the original divisor, or the root of tho case, now they are 
multiplied by three, and the product, which is six, is for them : 
the daughters had four out of the original divisor, the same is 
now multiplied by throe, and the product twelve will be for them 
all,—two parts for each daughter.* 

In the second case, that is,— 

CCCXXVII. If a fraction occurs in the shares 
of more than one set, then there may be a common 
measure between the shares and individuals of all 
those sets of heirs whose shares are fractional (I), 
or there may be no common measure between 
them (2), or there may be a common measure in 
any of them, and not in others (3), In the first 
instance, the number of the heirs or individuals of all 
those sets are reduced in correspondence with 
the common measure; in the second, all the numbers 
are to be dealt with as they are; and in the third, 
the (number of the individuals of the) set with 
respect to which (that is between whose number and 
shares) there is a common measure, is to be reduced 
in correspondence with the common measure, and 
the rest is to be dealt with as it is.'* 


Shardya nl-IsUm , pp. 463 & 464. 
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After all this has been clone, the resulting numbers will Lkotouk 
be found to be similar or equal {mutamdstd), one an aliquot ___ 
part of the other (mutaddkkai), commensurable (mutw&fafc), 
or prime (mutabdyan) to each other* 

CCCXXVIIL If the numbers are equal or similar 
(:mutamdsal ), it is sufficient to take one of them, and 
multiply it by the original divisor.* 

As whore the clooeased has left two brothers by the same Illustration, 
father and mother, and two brothers by the same mother only, 
there the original divisor of their shares is three,f and three can¬ 
not be divided among them without a fraction; so one of the two 
numbers, that is two, is multiplied by the original divisor three, 
and (the product is six, out of whioh) two go to the brothers by 
the same mother only to be divided between them (equally), 
aud four go to the brothers of the whole blood.* 

CCCXXIX. If the numbers are mutadakhal , or Principle. 
one an aliquot part of the other, then reject the 
least of the numbers, and multiply the greater by 
the divisor.* 

As whore the deceased has left three brothers by the same Illustration, 
mother only, and six by the same father only, the divisor of their 
shares is three, which cannot bo divided among them without a 
fraction; the number, kowevor, of one of the sets (of heirs) is 
half of that of the other. So the numbers being mutaddlchal 
(that is one an aliquot part of the other), six, the greater number, 
riiust be multiplied by the divisor (3), and the produot will be 
eighteen, which settles the case (without a fraction).* 

CCCXXX. If the numbers arc mutawafcik , or Principle. 
commensurable, you are (first) to multiply one of 
those numbers by the measure of the other (that is, 
by the quotient of the other when divided by the 
measure), and then to multiply the product by the 
root of the case or the original divisor. 

As when the deceased has left four wives and six brothers, Illustration, 
the ( original) divisor is four, but by this the estate cannot be 
divided without a fraction: there is, however, a measure between 
four and six, which (measure) is half, or two, so you are to 


* SUardya ml Islam, p. 464. 

t Of which two go to the brothers of the whole blood, and one goes to 
the brothers of the half blood,- 
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multiply (six, which is) one of the u umbers by two, which is half 
of the other number {i.e., four), and the product will he twelve, by 
which yon are to multiply the original divisor, which is four, and 
this product is divisible without a fraction,* 

CCCXXXI. If the numbers are mutabayan , or 
prime to each other, one of them is to be multiplied 
by the other, and then the product by the (original) 
divisor.* 

As when there are two brothers by tho same mother only, and 
five by the father alone, the divisor is three, but this cannot be 
divided among them without a fraotion, and the numbers are 
neither commensurable, nor one an aliquot part of the other, one 
of them is, therefore, to bo multiplied by tho other, and the pro¬ 
duct, which is ten, is to be multiplied by the original divisor, 
which is three, and tho product of this (latter) multiplication 
will satisfy the case.* 

Mode of Distribution. 

CCCXXXII. If (the number of the units or parts 
contained in) the divisor falls short of the shares (to 
he allotted), a case that can only happen when a 
husband or a wife intervenes,—yet the divisor is 
never increased;* hut the deficiency falls on the 
person or persons related through the father.*)* 

As when the deceased has left both parents, two or more 
daughters, and a husband or wife or both parents, a daughter, 
and°a husbandor one paront, two or more daughters, and a 
husband. In these oases, the husband or wife takes the small or 
reduced share appointed for him or for her,! eac ^ the parents 
has a sixth, and the remainder goes to one daughter, or to two or 
more daughters,—-the divisor never being increased.* 

In like manner, when there are two brothers by the same mother 
only, and two or more sisters by the same father and mother, or by 
the same hither only, with a husband or wife, or a brother or 
sister by tho same mother only, with a sister and husband, then, 
in these cases, the husband or wife takes bis or her (appointed) 
share,! and the deficiency falls especially on the sister or si at era 
by the samo father and mother, or by the same father only.* 


* Sharuyti nl-lsjdm , p. 465. 
t See ante, pp. 213 & 214. 

% See ante, pp. 182 & 184. 




miSTffy. 


ON MODE OE DISTRIBUTION. 


317 



CCCXXXIII. If theestate can be divided without Lwrvm 
a fraction, well and good (a), if not, you must multi- — 
ply the shares of those whose portions out of the Principle, 
original divisor will not quadrate {6),* * * § 

(a.) As an example of the first case, suppose that the deceased Example, 
has left both parents, a husband and five daughters, here the 
divisor is twelve,! (of which) the husband has three, the parents 
four, and the remaining five, which are for the daughters, are divi¬ 
sible among them without a fraction. 

(?;.) As an example of the second case, suppose there are Example, 
three daughters (instead of five), then the (remaining) five shares 
will not be divisible among them without a fraction, so throe must 
be multiplied by the original divisor, and the product will settle 
the case (without a fraction).* * 

CCCXXXIY. If (tlie units or parts contained Principle, 
in) the divisor exceed the shares (to he allotted), 
the excess or surplus is returned to the sharers, 
excepting the husband} and wife, and the mother, 
when there are brethren, as already stated.§ And 
when there is a person w r ho has two causes of in¬ 
heritance, with another who has only one cause,— 
the master of two causes has a preferable right to 
the return over the master of one.* 

1. When a deceased has left both parents and one daughter, and Examples, 
there arc no brethren, the return is made in fifths; but if brethren 
iutorvene, the return is in fourths, and the original divisor of the 
return is multiplied by the divisor of the case.] 

2. In the case of there being one parent and two or more 
daughters, the surplus returns in fifths, so fivo is multiplied by 
the original divisor. || 

3. In the case of there being a brother or sister by the same 
mother only, with a sister by the same father only, the return is 
made to them in fourths, according to the most correct doctrine.|| 


* Skardya ul-I&ldm , p. 465. 

f See ante, p. 312. 

f Vide, however, ante , pp. 223—225. 

§ See ante, p. 291. 

|1 Skardya ul-Jddm, pp. 465 & 4G6, 
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4. In CMSe of tliere being two brothers or sisters by the same- 
mother only, with a sister by the same father only, the return is 
made in fifths, and five is multiplied by the original divisor, and 
the product divided without a fraction.* 

On the Mmiamkhah, or vested inheritances. 

CCCXXXV. By munasakhah we understand 
that a man has died, and before partition has been 
made of his estate, one of liis heirs lias died also,— 
so that two partitions are to be made of one ori¬ 
ginal estate.* 

CCCXXXVI. The way to dispose of the above 
is to arrange the first case, and to take out of it the 
portion of the second deceased; then if the heirs of 
the second deceased are (also) the heirs of the first, 
without any difference in the division, the partitions 
would be as if one only.* 


Annotations. 

cccxxxv. By Munasikhah is here meant that a person has died, 
and while yet his estate has not been divided, there died another who is 
an heir of the first deceased: in this case, sometimes the two inherit¬ 
ances are divided by the partition of one ( ie the original) estate.— 
Eouzat uUAhlcam, p. 76. 

Thus if the heirs and inheritances he not different, then the (two) 
inheritances will bo assumed as one, and there will be no need of a 
new (process of) partition. The meaning of the heirs not being 
different is, that the heirs of the second deceased are, without any 
difference, the heirs of the first deceased—as being a child, a 
brother, one of the spouses, or the like. For example, a man has died 
leaving four brothers and two sisters, all of whom are of the whole 
blood, or by the same mother only; subsequently a sister and two bro¬ 
thers have died, leaving no heir except the two brothers and one sister: 
in this case, the estate is divided among them in the proportion of two 
shares to a male and one share to a female—if they are related by both 
parents, but if they are related by the same mother only, it will go to 
them in equal shares: those who died (before the partition) are consi¬ 
dered as if they did not at all exist, or as if the first deceased did not 
leave any heir except the latter (who survived).— Ibid. 


* SftarAya ul-Islam, p, 166, 
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. w ^f D a <f 0 ceasod has left three brothers and three Lrctdhb 

listers all related on the same side, and subsequently one of the - 

brothers has died, then another ; after this one of the sisters has XL 
died, and then another, and there remained only one brother and Example, 
one sister surviving them : now among these the property of the 
first deceased is to be divided in thirds ,* * * § or in equal shares.f 

CCCXXXYII. But if there is a difference in the Principle, 
right or in the heirs, or in both, then tlie portion of 
the second deceased must be looked to: if the same 
is divisible (among his heirs) without a fraction, there 
is an end of it.f 

As a person has died leaving a widow, a father, and a Example, 
daughter, then the widow’s portion (being an eighth) is three 
parts out of twenty-four. Subsequently the widow has died leav¬ 
ing a son and a daughter! (and her share is obviously divisible 
among her heirs without a fraction). 

But if the second deceased’s share cannot' be divided 
among his heirs without a fraction, then the case represents 
two aspects :— 1 

CCCXXXVIII. First. — There maybe a common Principle . 
measure between the second deceased’s portion (out 
of the first estate), and the (number of the) parts into 
which the second estate is to be divided; if so, then 
multiply the measure of the second estate or inherit¬ 
ance by the (whole number of) parts of the first estate,! 
and the product will settle both the estates ;§ that 
is, it will suffice to divide them without a fraction. 


Annotations. 

eccxxxvii. If the second partition can be made out of the first with¬ 
out a fraction, (that is, if the portion received by the second deceased 
out of the original estate can be divided among his heirs without a 
fraction,) then both (the divisions) will be considered as one, and this 
happens when the second division or arrangement agrees with the 
second deceased’s share in the first estate.—liouzat ul-Ahkam, p. 78. 


* ^ ^ir^ if the surviving brother and sister are related by both parents 
mother^lono atber ^ m 6 ^ 1 share *> if they are related by the 

f Shardya ul-Isldm, p. 466. 

t is the parts into which the first estate is divided. 

§ Shardya ul-Islam, p, 4-16, 








IrfCCTUHK 

XL 

Principle. 


<SL 

320 ON VESTED INHERITANCES. 

CCCXXXIX. Second.—' Tho portion of the 

second deceased (out of the first estate) and the 
number of the parts (into which his own portion is 
to he divided among his heirs) may be prime to each 
other, then (the whole number of the parts of) the 
second divisor is to be multiplied by the original 
divisor, and the product will suffice to make both 
the divisions without a fraction; and every person 
who had anything in the first estate, will take tlic 
same multiplied by (tho number of) the second.* 
Illustration and solution of tU first aspect of the 


above case ,— 

A woman cliea leaving two brothers by tlio mother alone, 
and two brothers by the same father only, and also a husband : 
subsequently the husband dies leaving a son and two daughters. J 
Here tho original divisor is six, which does not quadrate ; tho 
same, therefore, must be raised to twelve.^ Now the husband s 
share is six (».<?., half of twelve), which is not divisible (without 
a fraction) into four parts (as required for distribution among his 
heirs), the same, however, agrees in half with (the number of) the 
second division (that is there is a common measure ot|aiicl 4, 
which is 2), so, two, the measure (of the number ) of the second 
estate, must be multiplied by the (raised) divisor — 12 of thefirst 
estate, and not by the original divisor, and the product^ ^24) 
will satisfy both : eaoh person who had anything m the estate 


* Shardtfa'nl-Mdm, p. 46(J. JT _ . ... 

f This example is more fully explained in the Rouzat ‘id-Ahkam-, which 

is ns follows:— , _„ 

“ A woman dies leaving her husband, two brothers by the same mother 
onl/and two paternal brothers : subsequently the husband dies leawi| a 
Bon and two daughters horn of the womb of a wife other than the 
deceased : (in this case,) the original divisor is six, from which both half 
and a third‘can be extracted, bub as the remainder, which is one, does not 
quadrate with the paternal brothers, the original divisor (J“) muBtbe 
multiplied by tho number of their persons, and the pmluct (twelve) will 
miffira for the division without a fraction. Out of the above (12), the 
portion of the husband is six, and as the divisor of fife shares of hishmrs 
is four, so there is an agreement in half between (the number of) this 
divisor and that (of the) portion ; consequently, the.measure (=2) of the 
former is multiplied by (the whole number of) the (raised) divisor of the 
first estate, which is twelve, and the product, whioh is twenty- four, wiU 
be divided (among all the heirs) m integral portions.—Itouzat ul-AhMm, 
p. 78. 

$ See the above note. 
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will now have the same multiplied by two.*—Sharaya ul-Islam, Liortmv 


XI. 


p. 466. 


Illustration and, solution of the second aspect of the 
above case :— 

A woman dies leaving a husband, two brothers or sisters 
by the same mother only, and a brother by the same father alone : 
subsequently the husband dies leaving two sons and a daughter. 

Here the original divisor is six, out of which the husband's portion, 
is three, which cannot be divided (without a fraction) into five 
parts (receivable by his heirs), and there is no common measure 
(between three and five). Five, therefore, must be multiplied by 
the original divisor, and the product will satisfy both the parti* 
tions.*— Ibid, p. 467. 

CCCXL. When there is a mundsahhah (or vested principle, 
inheritance) in more than two estates,—that is, when more 
than one heir has died before partition of the first estate,— 
then you must see if the portion of the third (deceased) 
is divisible among his heirs without a fraction, if not, then 
you must proceed with the third in reference to the two 
(preceding) estates, as you have done in the second with 
reference to the first. And so on, if we suppose that there 
has been a fourth death or more.— Ibid, p. 4G7. 

The abstract or substance of the principles or rules 
cccxxxvi—cccxxxix is, that, in the division of the first 
deceased’s estate, if the divisor, determined, falls short, or 
cannot satisfy all the sharers in integral numbers, then it 
is multiplied by the number of the persons whose shares 
are fractional; and thus raised to a number that suffices 
for the purpose. 


Annotations. 


cccxl. In this manner, if further deaths occur among the heirs, 
then the third, fourth, and other divisors (that is the divisors in the third, 
Fourth and other deaths) will be determined, and compared with the fixed 
portions of the second, third and fourth (and also other) deceaseds, and 
the amount of the measure (in the case of agreement), or the whole 
number of the parts of the division (in tbe case of disagreement) must 
be multiplied by the first, or original divisor, and the product divided.— 
Rouzat ul-Ahkam, p. 78. 


* See the following Abstract and Tables. 
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Lk.'turk In the division of the second deceased’s estate, if 

xi. 

— the divisor, determined, agrees in a number -with what 
is in hand (that is, the portion left by the second deceased 
as his share in the estate of the first deceased), then the 
measure of this divisor will he multiplied by the. whole of 
the original divisor, and accordingly the number of the 
shares already received by the then living heirs of the first 
deceased will he multiplied by the measure of the second 
divisor, in order to give them the proportionate numbers or 
parts of the product of the multiplication of the second 
divisor by the first. In like manner, the measure of the 
portion in hand must be multiplied by the measure of the 
second divisor, and the product will he divided among the 
heirs of the second deceased, or, in other words, their 
respective portions out of the second divisor will be multi¬ 
plied by the measure of the portion, in hand. But if, 
instead of agreement, there be disagreement between the 
second divisor and the portion in hand, then the whole of 
this divisor will he multiplied by the whole of the original, 
or the first, divisor, and also by the whole of what is in 
hand; and the products of the two multiplications will be 
divided among, and given to, the heirs of the first and 
second deceaseds, as done in the (above) case of common 
measure. All these will be more clearly, and at the same 
time more easily, learnt from the two following tables, 
which are nothing more than the above two examples 
simplified in tabular forms. The first, in Table I, and the 
second, in Table II. 


MINIS/* 



Husband 

Zavid 

6 . 


TABLE I. 

First deceased— Hindah. A case of common measure. 
Maternal Sister Maternal Sister Paternal Sister Paternal Sister 
Zaynab Kabiyah Marivam Rukivah 

2x2 = 4. 2x2 = 4. 1x2 = 2. 1x2 = 2. 


("The first or original divisor 6. 


Heirs 


Son 
Kbalid 
2x3 = 6. 


Second deceased—Zayid, the husband. 

Daughter Daughter 

Khudijah 
1x8 ‘ " 


as arranged, in the 
division. 


13. 


Marivah 
lx 3=3. 


("The first or ori 4 
) Raised to 12. 

") 12x2 = 24. a: 

V second divisii 

f Divisor 4. 

J In hand 6. 

J They agree in half, viz,. 2 Ai S. 
(.3x4 = 12. 


Zaynab 4. 


Rabiyah 4. 


TABLE II. 


Heirs 


Husband 

Bakr 

3. 


neirs 


Son 

Hashim 

2x8=6. 


Second deceased—Bakr, the husband. 

Son Daughter 


Munaf 
2x3 = 6. 


llabivah 
1 x 3 1. 3. 


f Divisor 5. 

J In band 3. There is no measure, 
J as they do not agree. 

(.So 3x 5 = 15, 


N. B, —This is the form and way in which the Muhammadan lawyers invariably write the detailed part of their Fatwds. 


i»F 
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JX4 = 12. 

righ^Vi- 6 0s * a ^ c hindah, the first deceased, is divided into 24 parts, and given to the surviving heirs in proportion to their respective 

Mariyam 2. Rukiyah 2. Khdlid 6, Khudijah 3. Mdriyah 8. 


First deceased— Fdtimah. A case of disagreement. 

Maternal Brother Maternal Brother Paternal Brother f The first or original divisor 6. 

1 1 Usmam ox 6 = 30. as arranged in the 

xxo—a. 1 x 5 = 5 . 1x5 = 5. (. second division. 


ri JhtTp^ 6 -— h ° le ****** ° f F ® timah5 m fir8t deceaa€d / ^ divided into 30 parts, and given to the surviving heirs in proportion to their respective 
Kbalid 5. Amar 5. Usman 5. Hfebira 6. Munaf 6. Kabiyah 3. 
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LECTURE XII. 


ON PERMANENT MARRIAGE. 

CCCXLI. Marriage (contract) requires declara¬ 
tion (ijab) and acceptance (kcibul) for its constitution 
to demonstrate intention without ambiguity.* 

CCCXLII. The terms expressive of the declaration sue 
two : “ Zawwajtu-ka ” and “ Ankahtw-ka ”t (both meaning 
I have married thee) * 

CCCXLIIL In (regard to the term) " Muttatu-ha” (I 
have taken thee to enjoy), there is a doubt (as to its suffi¬ 
ciency), but the most preferred opinion is, that it is legally 
sufficient.* 

CCCXLIY. Acceptance is (expressed) by saying—“I 
have accepted the tazwij (union),” or—“ I have accepted the 
oiikah (marriage),” or by any term of the like import: or tli© 
same may be shortened by saying-—“ I have accepted.”'* 


Annotations. 

cccxli. Marriage requires declaration and acceptance which constitute 
(and complete) the contract.—Tahrir ul-Ahkam. 

cccxlii. There are two terms to express declaration, viz., “ Zaw- 
wajtu-hi” and “ Anhahtu-ln" (I have married thee).— Ibid. 

cccxliii. Acceptance is effected or expressed by the words “Kabillu 
nikdha, iva at-tazwija " (I have accepted the marriage).— Ibid. 

In marriage, the contracting parties, if adult, are required to express- 
declaration and acceptance by such words as indicate the intention of 
(their) mind; as u zawwajlu-ha, anhahta-ha , and muttatu-ha' } (I have 
married thee) permanently or temporarily.—Mafatili. 

The first and second expressions are generally used in a permanent 
marriage, and the third, in a temporary marriage.— Ibid. 


* Shardya ul-IslMn, pp. 261 & 262 . 

f More literally ‘ zarvwaytu-hi ’ signifies 4 1 have joined or united thee/ 
and » ankahlu-kii / ‘ I have connected thee in wedlock.’ 
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CCCXLV. It is required that those two (that 
is, declaratiou and acceptance) bo expressed by 
words of the past tense.* However,— 

CCGXLVI. If the proposing party use the expression in 
the imperative mood, or in the indicative mood, but in the 
future tense, and the other party reply in the past tense, a 
valid marriage will take place. 

Thus the Shard,ya v.l-Isldm: — u If the imperative be employed, 
and thereby the above be intended to take place, as by the man’s 
saying — ‘ marry me to her/ and then if the other party answer — 
‘l have married thee/ it is sold that the marriage is valid. Tn 
like manner, if a word in the future tense be employed, as by the 
man’s saying— 1 1 shall marry thee/ and the woman should 
answer—"‘ I have married thee/ the marriage would bo lawful. 
It is, however, said that after this the man should utter the words 
of acceptance; that is, he should say in reply—‘I have accepted.’ ” 
P. 262. 

So the Mafdtili:—“ In contracting a marriage, it is allowable to 
use an expression in the imperative mood, or in the future tense, 
but not any other.” 

CCCXLVTL In the acceptance, it is not a condition that 
the same should verbally agree with the declaration; but 
the declaration would be valid by (the utterance of) one 
word, and the acceptance by another,* (which may not 
verbally agree with each other). 

So if a woman should say —“ zawwctjtu-ha ” (T have married thee) 
and he (the husband) should say — c I have accepted nikdh or 
marriage ;” or (if the former should say) “ anlcahtu-ka” {I have 
married thee), and then (the latter should reply) “I have aocoptcd 
the tazwij (union)/’ the marriage would he valid.* 

If one should say —“ hast thou married thy daughter to such 
a one'?” then if ho (the person addressed) say—“yes,” and there¬ 
upon if tho husband should reply “ I have accepted/’ there would 
bo a valid marriage, inasmuch as the expression “ yes ” involves 
a repetition of the question, though it is not repeated verbally. 
In this point, however, a doubt is entertained.* 


* Sharaya- ul-Islam, p. 2C2. 
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Principle. 


CCCXLVIII. It is not required tliat the declara¬ 
tion should precede (the acceptance).* 

If one should say— “ tazawioajtti ” (hast thou married), and then 
the guardian should say—“ zaivwctjtu-ka ” (I have married to- 
thee), the oontract is valid.” 1 

Any deviation from the above two terms by translating 
them into a language different from the Arabic—exeept in 
the ease of inability to use Arabic words,*—is unlawful. 
Hence,— 

CCCXLIX. If either of the contracting parties 
is unable (to speak Arabic ), theft each of them 
should employ what (language) is best known to 
him or to her.* 

CCCL. If both the contracting parties are T 
or one of them is, dumb, then the person who is 
speechless may indicate the contract by a sign or 
hint.* 


Annotations. 

cccxlviii. It is not a condition that declaration should invariably 
precede the acceptance.—Tahrir ul-Ahkam. 

cccxlix. The contracting parties are to speak the words in Arabic T 
but if any of theca is unable to do It, he or she may employ that 
language which is best known to him or her.—Mafatfh. 

cccl. If any of the contracting parties ia unable to speak at all, 
or is dumb, then it will suffice if he or she indicates the contract by a 
sign or hint.— Ibid. 

The contracting parties, if able (to speak), are required to use such 
expression as would indicate declaration and acceptance. But if both 
arc, or one of them is, unable to speak, then a sign on the part of the 
person unable to speak, such as would indicate his or her assent, would 
be sufficient.—Tahrlrul-Ahk&m. 


Shardya ul-lsldm , p. 262. 
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CCCLI. Marriage is not contracted by (the use of) the Luctdrk 
word bayi (sale), hihcih (gift), tamlik (owning), or ijdrah X1L 
(lease), whether the same be used with or without dower.* Principle. 

CCCLII. Marriage is not contracted by wilting (but by Principle . 
the utterance of the words as above).—Tahrir ul-Ahkfim. * 

CCCLIII. It is not required that the parties entering into Principle. 
the contract be both males, since, to us, a contract entered 
into by a female is valid, whether it be in person or through 
a woMl.— Mafatih. 

The articles or provisos of the contract of 'marriage are 
the following :— 

CCCLIY. In marriage no regard is to he paid Principle , 
to the words of an infant whether in expressing 
the declaration, or the acceptance; nor to the words 
of an insane person.* 5 

CCCLY. The marriage contracted by a person Principle. 
so drunk as to be incapable of discernment, is, 
according to the prevalent opinion, invalid, even 
though it he confirmed by that person when sober. 

Thus the Tahrir ul-AhJcdm :—“ The expression of declaration 
and acceptance used by minors either for themselves or for others 
are not taken to account,—such also is the case with a person 
drunk, even though he make it ( i.e., the contract) binding, after 
he became sober/ 1 

So also the Shardya ul-Isldm :—“ With regard to the marriage 
contracted by the person who is so drunk as to be incapable of 


Annotations. 

cccli. The contracts (of marriage) are not effected by the word 
u Mbah ” or sadakah, not also by bayi , nor by ijdrah, whether flower be 
mentioned in all or every one of them, or not.—Tahrir uI-Ahkam. 

ccclv. The author of the Mafatih , however, says that, according to 
a correct tradition which is followed by the Shaikh and a body of the 
doctors, the marriage contracted by a person drunk would be invalid, 
unless he ys she confirmed it after becoming sober. 




Shardya ul-Isldm, p. 262. 
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Principle. 


Principle. 


Principle. 
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discernment, a doubt is entertained: the moat approved opinion, 
however, is that it is not valid, even though confirmed by the 
person when sober.”* 

There is, however, a tradition according to which, 
if a woman should contract herself in marriage while 
drunk, and afterwards, becoming sober, if she should declare 
her consent to the marriage, or, if being enjoyed while 
intoxicated, she should, on becoming sober, acknowledge the 
man (to be her husband), there would be a concluded 
marriage.* 

CCCLVL In the marriage of a discreet female 
( rasfddah ), no guardian is required. The presence of 
witnesses, too, is not necessary in any matter regard¬ 
ing marriage. And if a marriage was contracted by 
the spouses themselves or their guardians in private, 
the same would be valid, and if there were an injunc¬ 
tion to secrecy, that would not invalidate it.* 

COCLtlL When a person after making a declaration 
has fainted away or become insaue, the effect of the declara¬ 
tion is rendered null, and if it were accepted after this 
(occurrence), the acceptance is void.* 

CCCLYIII. If (on the other hand) the acceptance was 
first expressed, and the acceptor lost his understanding, and 
the guardian (or the party on the other side) made a 
declaration subsequently to this occurrence, the same also 
would be void, as in a case of salc.f 

CCCLIX. If an option be stipulated for with regard 
to dower especially, it would be valid, without vitiating the 
contract (of marriage), f # 

CCCLX. When a man has declared himself to be the 
husband of a woman, and she assented to the truth of the 
declaration, or when a woman has declared herself (to bo 
the wife of a man), and he has acquiesced therein, they are 
adjudged to be ostensibly married, as having mutual rights 
of inheritance. But if one of them made such declaration, 
judgment for the effects of the contract is to be given 
against him or her alone, and not against the other.f 


* Shardya ublsldm-, p. 21»2. 
f Shardya ul-Isldm , p. 203. 
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CCCLXI. It is required that the female spouse, 
contracted in marriage, should be distinguished from — 
others by a sign or signs, by name, or by descrip- principle* 
tion. —-Tahrir ul-Ahkam. 

If a man, having several daughters, gave one of them Illustration, 
in marriage without naming her at the time of the contract, 
but only fixing her in his mind, and subsequently the father 
and husband are disagreed with respect to the identity ot 
the one contracted in marriage, in this case the contract 
would be void if the husband did not see those (daughters) * 

If a man should claim a woman as Ms wife, and her 
sister should (on the other hand) claim him as her husband, 
and both parties adduce proof (in support of their claims), 
then if the man had connubial intercourse with the female 
claimant, preference is to be given to her proof, as that is 
manifestly corroborated by the man’s own act. So also, if 
it (the woman’s proof) was prior in date (to that tendered by 
the man). But in the absence of both these circumstances, 
preference is to be given to the proof adduced by the man.** 

CCCLXII. In the marriage contracted by a Principle, 
sickman, consummation is a necessary condition; so 
if be should die without consummating the marriage, 
the same is invalid, and the woman is entitled neither 
to dower nor to inheritance.—Mafdtih. Vide Suc¬ 

cession of Spouses in Lecture IX. 

On the Causes of Prohibition in Marriage. 

CCCLXIII. These are six in number:— First, Principle. 
Consanguinity; second , Fosterage; third, Affinity; 
fourth, Completion of number; fifth, Lidn or Impre¬ 
cation; sixth, Infidelity.f 


Annotations. 

ccclxi. It is* required as a condition in marriage that the wife be 
distinguished from all others by distinctly pointing her out, or by name 
and description.—-JB. Dig* } Part II, p. 5, 


* Shariya. vH-Idldm, p. 203, 
j- Vide 8/i-ardya ul-hlum, pp. HOG—273. 
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On Consanguinity, 

CCCLXIV. By consanguinity seven classes of 
women are prohibited to a man, namely : 1, The 
man’s mother, and also maternal and paternal grand¬ 
mothers, how high soever; 2. Daughter, daughter’s 
daughters how low soever, and son’s daughters to 
the lowest degree in descent; 3. Sisters, whether by 
the same father or by the same mother only, or by 
both parents; 4. Daughters of sisters, and daughters 
of their children; 5. Paternal aunts, whether they 
be the man’s father’s sisters of the whole or of the 
half blood, likewise the sisters of his grandfathers 
how high soever; 6. Maternal aunts by the same 
father or by the same mother alone, or by both 
parents, likewise father’s as well as mother’s mater¬ 
nal aunts how remote soever in ascent; 7. Daughter 
of his brother of the whole or half-blood, whether 
the daughter be the immediate child of the brother 
himself, or the daughters of his daughter or son, or 
their daughters how low soever. # 


Annotations. 

ccclxiv—ccdxvi. God has mentioned in his Book fifteen women pro¬ 
hibited to be married to a man : some of these are related by consan- 
' guinlty, aud the others by affinity. Those related by consanguinity arc: 
1, the mother; 2, daughter; 3, sister; 4, paternal aunt; 5, maternal 
aunt; 6, brother’s daughter; and 7, sister’s daughter.—Tahrir ul« 
Ahkam. 

The detail of the seven women related by consanguinity and prohi¬ 
bited in the text of the Kurdn is as follows:—1, The mother, which com¬ 
prehends also grandmothers.how high soever; 2, daughter and daughter’s 
daughters how low soever; 3, sister; 4, brother’s daughter; 5, sister’s 
daughters how low soever; 6, paternal, and 7 maternal, aunts how high 
soever,—that is, paternal and maternal aunts of the father and mother, 
grandfather and grandmother.—Mafatih. 


* Shankja nl-Islam, p, 266, 
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The general rule (deduced from the above) is i^tum? 
as follows:— — 

CCCLXY. To a man are prohibited his roots Principle. 
and his branches, the branches of his first root, 
and the first branch of every (other) root how 
high soever.—Tahrir ul-Ahkam, 

CCCLXYI. The consangninous women, besides Principle. 
the above, are lawful; that is,—all the consan- 
guinous relatives are prohibited, except the children 
of paternal and maternal uncles and aunts how high 
soever.—Mafatih. 

CCCLXYII, The like classes of men also are Principle.. 
prohibited to a woman.—So that her father how 
high soever, her son how low soever, her brother and 
liis son, her sister’s son, her paternal uncle how high 
soever, and her maternal uncle in like manner* (are 
unlawful to her). 

Nasab, or consanguinity, is established by a valid mar¬ 
riage or by the semblance of it; but not by zina, or illicit 
intercourse.* Hence,— 

If a man should have such ( i.e illicit) intercourse with a 
woman, and a child be generated of his seed, it is not legally 
related to him in law * 

As to the question whether such child is prohibited (to 
be married) to the man or woman who had the illicit inter¬ 
course between them, the most approved doctrine is, that 
such child is unlawful to him and to her, because it is the 
product of his (the man’s) seed, and is accordingly 'his 
child ’ in common parlance.f Hence,— 

CCCLXYIII. The mother or putative father of 
an illegitimate child is prohibited to marry such 
child. 


* Sharaya ul-Id&m, p. 266. 
f Sbar&ya ul-Islam, pp. 266 & .267, 
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On Fosterage (the. Second Cause of ProhiUHoti)*' 

CCQIXIX. The pillars or essentials are 
three:—1, milk; 2, the nurse herself; and 3, her 
husband.—Tahrir, ul-Alrkam. 

This cause requires the consideration of its conditions and 
effects, f 

The first condition is that the milk must proceed from 
marriage; for it does not occasion prohibition when it has 
its source in zinci, or illicit intercourse, f 

The second condition has reference to the quantity (a) of 
the milk that is required to occasion prohibition, and it must 
be such as to give increase to the flesh and strength to the 
bones.f However,— 

CCCLXX. There is no doubt that when the acts of 
suckling amount (at least) to fifteen, or arc continued for a 
day and night, illegality is induced.f 

They are nevertheless restricted by these conditions, viz .; 
Each act must be complete in itself; and the acts must be 
consecutive and direct from the breast (6).j- 

It is further necessary that the milk should he in its 
natural state ; for if another liquid is put into the child’s- 
mouth just before it is sucked, and tho milk is thus so 
much diluted as to be no longer deserving of the name, there * 
is no prohibition.! 

(a.) In determining the quantity of each, regard must be hacl 
to what is customary, f 

(b.) When it is said tliat the acts of stickling must be conse¬ 
cutive, what is meant fly it is, that only one woman should be 
engaged in making up the number, f 

The third condition is that the suckling of the infant 
should take place within two years (from its birth).f 
Hence,— 


* Fosterage is placed immediately after coaeangminity, because iu the- 
Iladis, the former is considered to be equal to the latter.* 

f Shardya ul-Islam, p. 367. 
t Shardya nl-Isldm, p. 20& r 
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CCCLXXL Tf a child is continuously suckled, full fifteen Lkotukjbi 
times or more within the period of two years, from the breast 
of a woman, then they are prohibited to marry each Other, 
and not otherwise. ^ 

But if the child is suckled the full number of times except one, 
and then completes its two years, after which it is again suckled 
to make the Ml number, there is no prohibition. So also, there 
is no ’prohibition if the two years expire without any attempt to 
complete the number by adding the last. But the prohibition is 
incurred whenever the full number is completed within two' 
years.* 

CCCLXXII. The fourth condition is that the milk should Principle . 
arise from the intercourse of one male. 

If a woman suckle a hundred children on the milk caused Illustration, 
by one man, they would all be unlawful to each other. 0 
So also, if one man were to many ten women, and each of 
them should give suck to one or more children, none could 
lawfully intermarry.* But,—* 

If a woman suckle two children on the milk caused, by 
different men, such children would not be unlawful to each 
other* 

There is a tradition on the other way upon this point, but 
that has been rejected* 

CCCLXXIII. There is no doubt that the' Principle. 
woman’s own children by natural descent ( nasab) 
are unlawful to any who may have been nursed by 
her.* 

On the Effects of Fosterage . 

CCCLXXIY. When a prohibiting fosterage has Principle, 
taken place, the prohibition spreads from the nurse 
and her husband to the child whom she has suckled, 
and from it hack to them bothso that the nurse 
becomes its mother, the nurse’s husband its father, 
their parents, its grandparents, their children, its 
brothers and sisters, and their brothers and sisters, 
its paternal and maternal uncles and aunts.* 

Hence,— 


SKaraya id-Mam, pp, 268 & 269. 
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CCCLXXV. Neither the nurse of a child, nor any of 
her relatives, as above, can many the child, nor can the 
child marry any of them. 

CCCLXXVI. Every one in the relation of child 
to the (nurse’s) husband, either by natural descent 
or by fosterage, is prohibited to the foster child, and 
so, also, every one in the relation of child to the 
foster-mother by natural descent, how low soever (is 
prohibited to the foster-child); hut those so related 
to the foster-mother only by fosterage, are not prohi¬ 
bited to it* (the child). 

CCCLXXVII. The natural father of a child that has been 
suckled cannot intermarry with any of the children by natu¬ 
ral descent or by fosterage of its foster-father, nor with any 
of the children by natural descent of his wife, the foster 
mother, for they have become like his children* 

CCCLXXVIII. The other children of the natural father, 
who have not been suckled on the milk of their brother’s or 
sister’s foster-mother, may, however, intermarry with her 
children, or with those of her husband. 

Thus Shardyci ul-Isldm:—“ Whether his other children, who 
have not been suckled on the milk, can intermarry with the chil¬ 
dren of the foster-mother, or of her husband, is a question that 
has been answered in the negative. But it seems more agreeable 
to the principle of law that such a marriage would bo lawful.”* 

CCCLXXIX. If a wom t an should suckle a son of one 
family, and a daughter of another, the brothers and sisters 
of one of the two children so suckled by her, may intermarry 
with the brothers and sisters of the other of them, as there 
is neither consanguinity nor fosterage between them.* 


Annotations. 

ccclxxiv, ccclxxv. According to the Nasus , as well as the general 
assent of the learned, whatever is prohibited in consanguinity, the 
same is prohibited in fosterage.—Mafatih. 

The nurse is in the place of the (child’s) mother, and her husband is 
in the place of its father, and so on. This is the general rule.— Ibid. 


Shar&ya, nl*Islam, p. 269, 
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CCCLXXX. A prohibiting fosterage not only Lk |^ re 
forbids beforehand the intermarriage of the parties — 
between whom it exists, but also cancels an existing p rincip i e . 
marriage to which it attaches.* 

Thus if a man should many an infant at the breast, and it is Illustration, 
subsequently suckled by his mother, grandmother, or sister, or 
by the wife of his father, or brother, when the author of her milk, 
the marriage is vitiated.* 

If a man has two wives, one an adult and the other an infant at Illustration, 
the breast, and the infant is suckled by the adult wife, they are 
both rendered perpetually unlawfnl to him, if he bad consummated 
with the adult wife; but if not, the adult wife is alone prohibited 
to him.* 

On Affinity (the Third Cause of Prohibition). 

Affinity is established by valid or lawful coition, and 
seemingly also by zind, or illicit intercourse, and by inter¬ 
course under a semblance of right, as also by seeing or 
touching. — Shardya ul-Isldrn, p. 271. 

CCCLXXXI. By reason of affinity are prohibit- Principle. 
cd (to a man) mothers how high soever, and 
daughters how low soever, of a wife, whether the 
latter (i.e., the daughters) were born before or after 
her marriage (to the man), also the wife's sister 
during the subsistence of marriage of the former, 
but not after (the dissolution of) it, and also the 
father's wife how high soever.— All these are unlawful 
according to the Jjmaa , as well as the Kurdn and 
Sunna t. —Mafati h. 

CCCLXXXII. These are rendered unlawful even Principle. 
by the mere contract being entered into permanently 
or temporarily.— Ibid. 

So the Tahrir ul-Ahkdm : —“ If a man married a woman, 
but did not consummate the marriage, still her mother is 
for ever unlawful to him according to two reports most 
generally received. Her daughters how low soever are also 
prohibited to be married to him in conjunction with 
herself ” (a).—Tahrir ul-Ahkdm. 


* Skardya ul-Isldm, p. 269. 
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(a.) By this it is meant that if the man had divorced a wife 
(before consummation), he could lawfully marry her daughter or 
daughters (by another husband). Still, however, such marriago 
would be abominable, if he had seen those parts of their mother 
(the former wife) which it is unlawful for a stranger to see.— Ibid. 

So also the Shardya ul-Lsldm :—“ Whether a mother is 
rendered unlawful to a man by the mere contract with her 
"daughter (without coition), is a question on which there are 
two different opinions: according to the more authentic of 
which she is (thereby) rendered unlawful to him.”* 

CCCLXXXIII. When a man has had connubial 
intercourse with a woman, either by virtue of a Valid 
contract (of marriage), or a right of property, lie is 
rendered unlawful to the mother, bow high soever, 
of the woman so enjoyed, and also to her daughters 
in any stage of descent,—whether born before or 
after \he intercourse, and whether living under his 
protection or not,* 

OCCLXXXIY. In like manner, the woman is 
rendered unlawful to the father, how high soever, 
of the man who has had intercourse with hex*, and 
to his sons in eveiy stage of descent, by a perpetual 
prohibition.* 

CCCLXXXV. The taking of a son’s wife—whether 
under a permanent or temporary contract, or by right of 
property—is for ever prohibited to a man.—Tahrir ul- 
Ahkam. 


Annotations. 

ccclxxxiii. If a man cohabited with a woman under a valid marriage, 
right of property, or temporary contract, her mother, how high soever, 
becomes unlawful to him, also her daughters, how low soever, whether 
these be daughters of her daughter or of her son, whether they were 
born before or after the intercourse, or whether they lived under his 
protection or not. All these are for ever prohibited to be married to 
him permanently as well as temporarily, or are unlawful to be enjoyed 
by right of property.—Tahrir ul-Ahkam. 


♦ Shardya nl-Islam, p. 271,- 
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CCCLXXXVI. In like manner, a father’s wife, whether Lkotuke 
married under a permanent or temporary contract, or by XIL 
riglit of property, and whether enjoyed by him or not, Principle. 
is for ever unlawful to the son.—Tahrir ul-Ahkam. 

There is no difference between a real father and one who 
is constructively so.— Ibid. 

CCCLXXXVIJ. If there has been only a con- rnndpie. 
tract of marriage without coition, (still) the wife is 
rendered unlawful to the father and son (of the 
man); but the woman’s daughter is unlawful (to the 
man) not in herself, but only in conjunction with 
her mother,—so that if the man should separate him¬ 
self from the woman, he may lawfully marry her 
daughter.* 

CCCLXXXYIII. Zina, or illicit iutercourse, Principle. 
though a prohibitory cause, has no retrospective 
effect, that is, an illicit intercourse with the relation 
of a woman after she was taken to wife does not 
vitiate her marriage. 

Thus the Shardya ul-Isldm :—“ With regard to zind, or 
illicit intercourse, if it be supervenient, the prohibition is 
not incurred thereby. Thus if a man should marry a 
woman, and then have illicit intercourse with her mother 
or daughter, or should commit fornication with the enjoyed 
slave of her father or son, in none of these cases would the 
act have a retrospective effect (in rendering the wife unlaw¬ 
ful to her husband). JBut if the illicit intercourse should 
have occurred before the contract, then, according to the 
generally approved doctrine, the daughter of a paternal or 
maternal aunt would he rendered unlawful to the man, if ho 
has had such intercourse with her mother, f—Whether the 
illicit intercourse with a woman or women other than those 
two previous to a contract would occasion the prohibition 


* Shardya ul-Iddm, pp. 271 & 272. 

f That is his cousin, whom he might otherwise have legally married, 
would be prohibited to him by his incestuous intercourse with his aunt.— 
Note by Mr. Baillic, 

U 1 
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of affinity in the same way as a valid or legal intercourse, 
is a question in which there arc two traditions,—according 
to the most correct one of which, it lias' that effect, but 
according.to the other, it has not.—Pp. 271 & 272. 

Among the consequences of affinity is the prohibition of 1 
a wife’s sister, not in herself, or singly, but in con] unction 
with the wife; and her sister’s or brother’s daughter without 
her consent: so if she permits the union, it is valid. 
The paternal and maternal aunts of a wife may be taken 
in conjunction with her, though the junction with her be 
abominable. But if a man should marry his wife’s nieco, 
whether she be a daughter of her brother or sister, without 
the wife’s permission, the contract would be void * 

Some of the doctors arc of opinion that (in such cases), the 
paternal and maternal aunts would have an option either to allow 
such marriage or to cancel it, without the cancellation being a 
divorce. But the first opinion (according to which the contract 
is void) is the most correct.* 

With respect to marrying two or more women related to 
each other, the rule is, that— 

CCCLXXXIX. It is unlawful to marry such two 
women as, if one of them had been a male, he could 
not lawfully marry the other.—Mafdtih. 

However,— 

CCCXC. If a maternal or paternal aunt gave her 
consent, her niece could be married in conjunction with her.— 
Mafatih. 

CCCXCI. It is unlawful to many a wife’s sister in con¬ 
junction with her, whether the wile was enjoyed or not.— 
Tahrir ul-Ahkam. So,— 


Annotations. 

cccxc. It is unlawful to marry in conjunction with a wife her 
brother’s daughter or sister’s daughter, except with the consent ol the 
paternal and maternal aunt (that is, the former wife).—Tahrir ul-Ahkam. 

cccxci. If a man should have married two sister^, the contract with 
the first is valid. If both (sisters) are married under one contract, it 
is maintained by some (of the doctors) that the marriage of both is void. 


Shardya ul-InMm, pp. 271 & 272. 







OX AFFINITY. 


330 



§L 


CCCXCII. If the husband had irrevocably divorced his Lecture 
wife, then he could lawfully many her sister: but if he had X1J; 
divorced her revocahly, he could not lawfully marry her 
sister before the completion of the iddat.—Tahviv ul-Ahkam. Principl *' 

CCCXCIII. If a man married t wo sisters by one and the Principle. 
same contract, their marriage is void. But if there were 
(two) contracts one after the other, then the second contract 
is void, and not the first.— Ibid. 

CCCXCIV. The marrying of a slave on a free woman. Principle. 
(that is, after marrying a free woman) is unlawful, except 
with her consent, and such contract is void, if entered into 
without waiting for her consent.* 

If, on the other hand, a man should many a free woman on a 
slave, the contract is lawful, but the free woman, if ignorant of 
the existing connection, has an option with regard to herself.* 

It is maintained by some of the doctors that the froo woman 
has an option : she may either cancel or allow the marriage (with 
the slave), or cancel her own contract. But the first opinion is. 
more agreeable according to the general principles-' of law * 

COCXCV. If a free woman and slave are married by P • • 7 
one contract, the contract as to the free woman is valid but P 
not as to the slave.* 

CCCXCV I. If a man married a woman during her v • - 7 
Mat, knowing her to be in that state, knowing alio the 
unlawfulness of the act, there must be a separation between 


Annotations. 

But there is a tradition that the man has an option, and may choose 
whichever of them he pleases. The first opinion, however, is more 
agreeable according to the general principles of the law, and the tradi¬ 
tion is weak, or insufficiently authenticated.—Sharaya ul-Islam, p. 272. 

cccxcvi, cccxcviii. If a man has married a woman during her irldaf, 
with knowledge of the fact, she is for ever unlawful to him. °If he wero 
ignorant of the fact or of the unlawfulness of marriage, then, if consum¬ 
mation lias followed, the prohibition is, in like manner, incurred. But 
if consummation has not taken place, the existing contract only is void 
and he is not prohibited to enter into another with her, de novo.-l 
Sharaya ul-Islam, pp. 272 & 273. 


Sharaya ul-Islam, pp. 272 & 273, 
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them, and never a,gain she shall be rendered lawful to him, 
whether he had cohabited with her or not, and whether the 
iddat was observed for a revocable or irrevocable marriage, 
or for death.—Talirlr ul-Ahk&m, 

CCCXCVIL But if he was aware of both the iddat 
and unlawfulness, or was aware of only one of them, still, it 
ho had cohabited with her, she shall he for ever prohibited 
to him, and he shall he liable to pay the dower: the woman, 
moreover, must observe two iddats ,—one for the first hus¬ 
band, and the other on account of the second husband. 

Ibid . 

CCCXOYIII. When a man lias married a woman during 
her iddcit, and pregnancy has ensued, the child, ot which she 
may he delivered, is to be affiliated to him,-—-if he were igno¬ 
rant of its mother being in iddat at the time of her mar¬ 
riage to him, or of the unlawfulness of the marriage m such 
circumstances,—provided that the child is bom at six months 
or more from the time of consummation. The (marrying) 
parties are nevertheless to be separated, and the husband is 
liable for the dower mentioned in the contract, while the 
woman must complete her iddat for the first marriage, and 
then enter into another on account of the second * 

CCCXOIX. When a man has had illicit intercourse with 
a woman, he is not thereby prohibited to marry her, even 
he notoriously profligate* / 

CCCC. But if a man should commit . adultery with a 
woman who has a husband, or who is in her iddat ^ for 
a revocable divorce, she is rendered perpetually unlawiui to 
him according to the generally received opinion. 


Annotations. 

cccxcix. If a man liad illicit; intercourse with a widow, or with a 
woman who was not observing iddat in a revocable divorce, he is not, 
without difference of opinion, prohibited to marry her, though she be 
notoriously profligate. —Mafatih. 

cccc. It is declared by the doctor, without difference of opim<m 
that if a man committed adultery with a woman having a husband, 
during her iddat In a revocable divorce, she is for ever unlawful to him, 
even though he was ignorant o'f the fact. Ibid. 


Shar&ya pp. 272 & 27 d. 
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COCCI. A woman who has a husband is not lawful to 
another man till after her separation from the husband, and — 
the completion of her iddat, if she is liable to observe one. principle. 


CCCCII If a man has committed an unnatural act Principle. 
with" a youth, he can not lawfully contract marriage with 
his mother, sister, or daughter, but none of these to whom 
lie may have been previously contracted is thereby rendered 
unlawful to him * 


CCCCIII. When a mahrim (a) has entered into a con- Principle. 
tract of marriage with a woman, knowing that it is not 
lawful for him to do so, she is for ever unlawful to him. 

But if he were not aware of the illegality, then, though 
that contract is vitiated, the woman herself is not prohibited 
to him* (that is, he may lawfully enter into another con¬ 
tract with her). 


(a.) A pilgrim after lie has come within the sacred territory, 
and put on the ihrdm, or pilgrim’s dross.* 

CCCCIV. When a man has had sexual intercourse with Principle. 
a girl under the age of nine years, and has ruptured the 
parts,!* it is unlawful for him to have further connection 
with her, but she is not released from her ties, if connected 
with him by marriage or slavery. If no rupture has taken 
place, the prohibition is not incurred according to the most 
valid opinion * 


Annotations. 

cccci. According to the Nasux, as well as the general assent of the 
learned, a married"woman who has her husband living is prohibited 
to another man, except after separation from the husband and comple¬ 
tion of the iddat, whether the same be observed in a revocable or 
irrevocable divorce, or for death of the husband.—Mafatih. 

cccciv. It is unlawful for a mau to cohabit with his wife before she ia 
nine years old, but if he has committed the unlawful act, and ruptured* 
the parts, there must be a separation between them, and never again 
shall she be lawful to him (the husband), who will he liable to pay the 
fine, and her maintenance as long as she lives.—Talirir ul-Ahkam. 


* SharAya ul-Isldm, p. 273. 

f Arab. ‘ I fad, which here signifies the rupturing of the skin between 
the two private passages of nature. 
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Completion of Number. 

By number is here meant,—First, the number of wives to 
which a man restricted, and,—Second, the number of 
divorces which renders a woman unlawful to her divorcer * 

CCCCV. A free man cannot have at a time 
more than four wives permanently married, but 
if any of these died or was separated by the 
dissolution of marriage, then he can, if he "likes, 
permanently marry one or more that would not 
exceed, but fill up the number (four). 

Thus the Shardya ul-Isl&m :—“ When a free man has 
filled up the number of four wives by permanent contracts, 
any in excess of that number is prohibited to him • and it is 
not lawful for him to have more than two slaves by contract 
out of the four. When a slave has filled up the number of 
four wives who are slaves, or two who are free women, or 
three, one of whom is free, and the others slaves, any in 
excess of these is prohibited to him. But each of the two 
parties (that is the free inan, or the slave,) may marry, by 
temporary contracts, as many as he pleases.”—P. 273. 

So the Tahrir ul-Ahkdm :—“ It is not lawful for a free 
man to many permanently more than four free women. It 
is not also lawful for him to marry permanently more than 
two slaves. So if a free man has permanently married four 
free women, the permanent marri age of any wife beyond those 
four is unlawful, unless any of those four was separated by 
death, divorce, or the like,—such as lidn, f and so forth.”! 

So also the Mafdtlh ;— “ It is not lawful for a free man to 
marry permanently more than four wives. And if one of 
them is divorced, still he cannot marry another during her 
iddat in a revocable divorce.” 

CCCCVI. When a man has divorced one of his four 
wives, he cannot lawfully enter into another marriage con¬ 
tract, until she has completed her iddat , if the divorce were 
revocable. But if it were absolute or irrevocable, he may 


* Shardya 'id-Islam, p. 273. 
f Vide Lecture XVI. 

! That is ‘ Khitld, Mulardt,’ &o.,. vide Lecture XVI. 
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immediately enter. into a contract with another woman. Lecture 
And the rule is the same as to marriage with the sister of 
liis wife.*—Sharaya ul-Islam, p. 274. 

GCCCVII. When a man has divorced one of his four wives Principle. 
irrevocably, and married two others, then if one of them was 
married before the other, the contract with the former is to 
be sustained, and if the contracts were simultaneous, both 
are void.— Ibid. 

There is one tradition, however, that he has a right of choice 
(between the two), hut it is weak, that is insufficiently authenti¬ 
cated.— Ibid. 

CCCCVIII. The free woman who has filled up the num- Principle. 
ber of three divorces is unlawful to the divorcer, until she 
lias been married to another husband, whether she was 
the wife of a free woman or of a slave.— Ibid. 

OCCCIX. And when a bond-woman has filled up the Principle. 
number of two divorces, she is unlawful to her husband, 
even she was the wife of a free man.— Ibid. 

CCCCX. When a divorced woman has filled up the num- Principle. 
ber of nine divorces for the iddat, f being intermediately 
married to two other men, she is for ever prohibited to the 
first divorcer.— Ibid. 

Lidn, or Imprecation.\ 

CCCCXI. Imprecation is a cause of perpetual Principle. 
prohibition of the imprecated woman (to be re¬ 
married to the imprecator). And such slanders of 
a deaf or dumb woman, as would occasion lidn with 
regard to one not so afflicted, has the same effect, 
though lidn does not actually take place.— Ibid. 

Annotations. 

ccccix. A free woman thrice divorced by a husband, is not lawful 
to him until another man has married her.—Mafdtih. 

ccccxii. If a man has been separated from his wife by Xian, or impre¬ 
cation, she is for ever prohibited to him, according to the general con- 




* It is, however, abominable to marry the sister of a wife notwithstand¬ 
ing the latter became absolutely separated.— Shardya ul-l&ldm, p. 274, 
f This will be explained in the Lecture on Divorce, 
j Vide Lecture XVI, wherein it is treated of in extenso. 
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On Infidelity. 

CCCCXII. Without difference of opinion, it is 
not lawful for a muslim to marry a woman from 
any class of infidels,—or one who is not a Kitd - 
biyah ,—whether under a permanent contract or 
under a temporary one, or by right of property.— v 
Tahrir ul-Alikam. 

So also the Shardya ul-lsldm :—It is not lawful for a 
muslim to marry a woman who is not a Kitdbiyah; so 
far all are agreed * 

With regard to the unlawfulness of a Kitdbiyah , who is 
a Jewess or a Christian, there are two traditions, and accord¬ 
ing to the most generally received of these,*— 

CCCCXIIL A permanent marriage with either 
of them (i.e. a Jewess or a female Christian) is 
forbidden, but a temporary marriage, or one by 
right of property, is lawful. And the rule is the 
same with regard to a Majusii/ah , or fire-worship¬ 
per, according to the most approved traditions.* 

COCCXIY. If one of the two spouses should apostatize 
from the Muhammadan faith before connubial inter¬ 
course has taken place, their marriage is cancelled on 
the instant, and the right of dower becomes extinct if the 
apostasy is on the wife’s side; but if it is on the side of the 
husband, she is entitled to half of the dower.* But,— 


Annotations. 

sent, of the learned. There is no difference of opinion as to whether she 
was enjoyed by the husband or not, and whether the judge has passed 
a decree or not, she will become unlawful (to her husband; even though 
no one should hear of it.— Mafatih. 

ccccxii. According to the Nas as well as general assent, it is not 
lawful for a Muslim to marry an infidel except a Kitdbiyah. —Mafatih. 

cccexiv. With respect to a Kitdbiyah there are different opinions. 
The most prevalent of which allows a man to marry her temporarily 
and prohibits to marry her permanently.— Ibid. 


Shardya ul-Islam, p, 274, 
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COCOXV. If the apostasy'does not take place till after 
connubial intercourse, the cancellation of the marriage is 
suspended till the expiration of the iddat , whether the f 

husband or the wife be the apostate; and no part of the dower 
abates, because the right to it has been fully established by 
consummation.* 


CCCCXVI. If the husband was bom in the faith, and principle. 
then apostatized, marriage is cancelled immediately, though 
the apostasy should have occurred after connubial inter¬ 
course ; because (in this case) a return to the faith is not 
allowed.* 


COCCXVIL When the husband of a Kitdbiyah woman Principle. 
is converted to the Musalman faith, his marriage is un¬ 
affected by the conversion, whether it takes place belore or 
after the conversion * But,— 


CCCCXVIII. If the wife of a KitaU should embrace the principle. 
faith of Islam before the consummation of her marriage, 
it is cancelled, and she has no right to dower. If, again, 
her conversion takes place after consummation of the mar¬ 
riage, the cancellation of the marriage contract is suspended 
till after the expiration of the iddat* 

CCCCXIX. If one of the married couple, who were not principle. 
Kitdbis, but belonged to a class of infidels, became a Musal- 
man, then, if the conversion took place before connubial 
intercourse, the marriago would bo immediately dissolved, 



Annotations. 


ccccxvii. When a husband, who was a Kitdbi, embraced the 
Muhammadan faith, but the wife did not, her marriage will remain 
unaffected, whether the husband become a Musalman before or after 
consummation of the marriage.—Tahrir ul-Ahk&m. 

ccccxix. As respeots the persons who are not Kitdbis, their mar¬ 
riage is cancelled by the conversion of either of the married couple to 
the faith of Isldm,—immediately, if the conversion was before, connubial 
intercourse, but not till after completion of the iddat , if it was after 
such intercourse.—Shar&ya ul-Islam, p. 274. 


W 1 


Shardya ul-Isldm, pp. 274 & 27G. 
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but if after that, then the marriage will remain in suspense 
till the (completion of the) iddat; and if the other party 
became a Musalman within the iddat , the marriage will 
remain in statu quo ; otherwise the contract would be 
annulled.—Tahrir ul-Ahkam. 

CCGCXX. A clmnge of religion is a cancella¬ 
tion of marriage, not a talak, or divorce. If the 
change is on the part of the wife, and it takes 
place before consummation, she has no right to any 
dower; while if it is on the part of the husband, 
she is entitled to half the dower according to the 
generally received doctrine. But if the change occurs 
after consummation, the woman’s right having been 
once established, is not affected by the supervening 
event.* 

CCCCXXI. If the dower (mentioned in the contract) is 
invalid, the proper dower (mahr-i-misl) is due if cancella¬ 
tion took place after consummation, and also before it, 
when half of the proper dower becomes due if the cause of 
cancellation be on the part of the husband.* 

CCCCXXII. If no dower has been mentioned (in the 
contract), a present is only incumbent on the husband when 
he has given cause for the cancellation, though on that point 
there is some difference of opinion,* 

CCCCXXIII. According to the Nasus and Ijmd, as it is 
a condition to many an equal, it is not lawful that mar¬ 
riage should be contracted between unequals. The most 
correct doctrine, however, is, that it is sufficient if both 
parties be Muslims. —Mafalih. 


* Shardya ul-Isldm, pp. 276—277. 
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ON THINGS CONNECTED WITH MARRIAGE— DOWER— 
GUARDI AN SHI V IN MARRIAGE. 

On things connected with Marriage, 

These are seven in number:— 

CCOCXXIY. First .—Equality is a condition in Principle 
marriage, that is, equality in respect of Islam , or the 
general profession of the Muhammadan religion.* 

Whether it is also a condition in respect of Imam, or true belief, 
is a question ou which there are two traditions ; but, according to 
the most notorious or generally received of these, equality in 
rcspeot of Islam is all that is required.* 

The author of the Tahvir ul-Ahhdm, however, upon the 
authority of the Shaikh, adds to Islam „ the man's ability to 
support the woman. He says, “as to equality, the Shaikh 
has declared it to be faith, and the man’s ability to support 
the woman.—Tahrlr ul-Ahk&m. 

CCCCXXY. It is lawful for a free WOmail to Principle, 
marry a slave, or for an Arabian woman to marry a 
Persian, or for a woman of the tribe of Hashim to 
marry a man of another tribe, and vice versa ,— 
the reverse is also lawful.* 

CCCCXX YI, If the watt, or guardian, of a woman Principle, 
marry her to a person who is not her equal, she has 
a right to cancel (the contract), though such con¬ 
tract would he binding upon her when entered into 
by herself.— Ibid. 

It is abominable for a woman to many a profligate, and 
the abomination is aggravated by his being a confirmed 


SJtardija ul-Isldm, p. 278, 
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Lecture wine-drinker. So also it is abominable for a woman who 
XI1L is a true believer, to marry a mukhdUf, or opposer. But 
there is no objection to her marrying a mustazif, or one 
weak in his belief, who does not know the grounds of" con¬ 
troversy.* * * § 

principle. CCCCXXVII. Second . — Where a man has 
married a woman, and afterwards discovers that she 
had been previously guilty of fornication, he has no 
right to cancel the marriage; nor has he a claim 
against her guardian to refund the dower.* 


Third .—It is not lawful to court a woman during her 
iddat for a revocable repudiation, for she is still the wife (of 
another man); but a woman who has been repudiated three 
times may be lawfully courted during (the iddat ),—either 
by the (repudiating) husband or by another man, though by 
neither should it be done in direct terms * 

With regard, again, to a woman who has been repudiated 
nine times with two intermediate marriages to other men,f 
it is not lawful for the divorcing husband again to pay his 
address to her, but another may lawfully do so, though not 
directly during her iddat for the first husband, or for either 
of the two others * 

A mutaddah , or woman in iddat , for an absolute separa¬ 
tion (from her husband), either by Khul&,% or by cancella¬ 
tion, may lawfully bo courted by the husband or by the 
other man, and in express terms by the husband, but not so 
by the other.* 

Fourth .—When proposals of marriage have been made to 
a woman, and she has accepted them, it is maintained by 
some of the doctors that it is unlawful for another to pay 
his addresses to her; yet if she should marry the other, the 
contract would be valid. § 


* Sharmjd ul-Ifldm, p. 278. 

f Vide Divorce in Lecture XV. 

$ Vide Khuld in Lecture XVI. 

§ Shardya ul-lsldm, p. 279, 
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CCCCXXVIII. Fifth .—In every case in which it is said 
that the contract is valid, the woman is rendered lawful by 
coition to the first divorcer after she has been legally sepa- 
rated (from the second husband), and her uldat has expired , 
and in every case in which it is said that the contract is 
invalid, she is not rendered lawful (to the first divorcer), 
for coition with another man is not alone sufficient (for tha.t 
purpose), without a valid contract.* 

CCCCXXIX. Sixth.—& Shighdr marriage is Print*?*. 
void: that is, when two women are married to two 
men with a condition that the marriage of each is to 
he the dower of the other (both marriages are void). 

But if each of two guardians should marry Ins 
ward to the other, and they should stipulate for each 
(of their wards) a known dower, the marriages 
would he valid.* And,— 

CCCCXXX. If one of the guardians should marry his Principle. 
ward to the other, and stipulate that the other should reci¬ 
procate by marrying his ward to him, for a known dower, 
both contracts would bo valid; but the dower would be 
void,* (and the women entitled to their proper dower). 

Because with the dower there is a stipulation, for marrying which 
is not binding (on the party), and marriage does not admit of an 
option. The woman is, therefore, entitled to her proper dower. 

Upon this point, however, there is room for some doubt or hesi¬ 
tation.* 

CCOCXXXI. Such also would be the result (a) if one Principle. 
of the guardians should marry his ward to the other and 
stipulate that the husband should marry such a one to him, 
without any mention of dower.f 

(a.) That is, the contracts would be lawful, and the woman 
entitled to her proper dower. Further,— 

CGCCXXXII. If one person should say to another, “ I Principle. 
have married my daughter to thee, on condition that thou 
shalt marry thy daughter to me, so that the marriage of my 
daughter shall be the dower of thy daughter,” the marriage 
of his daughter would bo valid; but that of the daughter of 


* jShardya ul-Islam, p. 279. 
f Shardya, ul-Islam, p. 379. 
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the person spoken to would be void, Bat if he should s&y, 
“ on condition that the marriage of thy daughter shall be 
the dow<fr of my daughter,” the marriage of the speaker’s 
daughter would be valid, and that of the other’s daughter 
void* 

CCCCXXX.IIL Seventh .—“It is abominable for a man to 
enter into a contract of marriage with a nurse wlio has 
brought him up, and with her daughter; or to marry his 
son to the daughter of his wife by another husband, whom 
she has borne after her separation from himself. But there 
is no objection to such a contract if the daughter were the 
fruit of a marriage previous to his own. It is also abomi¬ 
nable for a man to marry a woman who was co-wife with 
his mother, previous to her (the mother’s) marriage to his 
father, or a woman who has been guilty of fornication with¬ 
out repentance for her fault.* 

“Property, or one of the parties being the slave of the other, is 
not expressly mentioned by the author of the Shardya among the 
causes of prohibition in marriage ; hut it seems to be assumed. 
For it is stated (at p. 48 postf) that 4 if a person should marry a 
female, the property of several owners, and should purchase the 
share of one of them in his wife, that would cancel the marriage 
and the author had already said, in the Book of Tijdrat (p. 177), 
“that, when one of two spouses becomes the proprietor of the 
other, the right of property is confirmed ; but the zoiojiat, or rela¬ 
tion of husband and w r ife, is not confirmed.’ Moreover, it is 
expressly stated in the Imdmiyah Digest (p. 131), on the author¬ 
ity of the Tahrir , that ‘ if a husband purchase his own wife, or a 
wife acquire her husband in property, it is valid; but their mar¬ 
riage is thereby annulled.’ It would seem, therefore, that there 
is no difference between the Shiahs and the Hanlfites on the point 
in question.”—B. Dig., Part II, p. 38, note. 

On Dower. 

Although the non-mention of dower in a marriage con¬ 
tract, or the express stipulation therein that there shall be 
no dower, does not invalidate such contract,! yet dower 

* Shardya ul-Isldm, p. 379. 

f Bailie’s Imamiyah Digest. 

$ The mention of dower is by no means a condition (of validity) in a 
contract of marriage. If, therefore, a man should marry a woman with¬ 
out any mention of dower, or with an express oondition that there shall 

be none, the contract would (still) be valid .—Shardya ul-Isldm . n. 292_ 

B. Dig., Part II, p. 71. 

The mention of dower in a marriage contract is not necessary, though 
proper.— Tahrir ul- Ahk&m, 
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appears in almost all cases as a concomitant of marriage; iagg#* * * § 
that is, whether dower be not mentioned in the contract, or _* 
whether it be expressly, stipulated that there shall be no 
dower, the law will presume it by virtue of the contract 
itself and award it in all cases except two or three. But, 

CCCCXXXIY. If dower has been mentioned in a Principle. 
contract, it must be specified in such a manner as to 
remove all doubt and uncertainty about the same.* 

CCCCXXXY. Dowers are principally of three descrip- Principle. 
tions (viz. );— mahr-us-sunnat, or traditional dower; mahr- 
uUvnithl (b)'\" or proper dower; and mahr-us-sahih, or valid 
dower 4 

(6.) Mahr-ul-xmtJU literally signifies 4 dower of the bike or 
equals/ that is, the dower of womon equal to, or Wee, the woman 
contracted in marriage.? 

CCCCXXXVI. Mahr-us-sumiat , or the traditional Principle. 
dower, is that which the Prophet bestowed on each of his 
wives, and is said to be five hundred dirhams. 

OCCCXXX VII. Mahr-ulmithl , or proper dower,J Principle. 
of a woman is regulated according to her condition 
with respect to the nobility of her birth, beauty of 
hex' person, and the custom of her female relatives, 
provided it does not differ from (that is, does not 
exceed) the traditional dower ( mahr-us-sunnat ), 
which is five hundred dirhams . 



Annotations. 


ccccxxxvi. When a marriage was contracted upon the Knrchi, and 
according to the Sunnat of the Prophet, the dower would be five hnu- 
dred dirhams .—Tnhrir ubAhkam. 

ccccxxxvii. In regulating the proper dower, ( mahr-ul-mithl ,) regard 
is to be had to the woman's condition with respect to her beauty, nobi- 


* Vide Principle coccxlix and the illustration relative thereto. 

+ In India, the word “ mithlt” is pronounced as‘‘ ww?.’’ The learned 
Translator of the Hklayah has rendered tl Jiahr ul^ndhl by * proper 
dower and the same has been adopted by Mr. Neil Biullie. 

X Vide Principle cccexxxviii. 

§ Shardya xd-Islam, p. 292 ct sey. 
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CCCCXXXVIII. Mahr-us-sahih, or valid dower, 
is anything which is capable of being rightly 
(acquired or) owned (by a Musalman), whether it 
be a substance or usufruct.* 

CCCCXXXIX. Anything that can be owned as 
‘property (by a Musalman), can be assigned as 
dower, whether the same be a property in sub¬ 
stance, or a mere usufruct.—Tahrir ul Alikani. 
Hence,— 

CCCCXL. Wine, hog, and the like are not 
fit subjects of dower, such things not being property 
to a Musalman . 

OCCCXLI. If both parties to a marriage con¬ 
tract, in which wine or a hog is the dower, be 
Musalmdns , or the husband only be a Musalman , 
then not the contract, but the dower, is invalid, and 
in lieu thereof proper dower, ( mahr-ul-mUhl ) is 
established to the wife upon the marriage being con¬ 
summated. 

Thus the Shardya ullsldm :—“ If both parties (to a contract in 
■which wine, or a hog, is the clower,) bo Musalmdns, or the 
husband only be a Musahndn , some of the doctors pronounced 
such a contract to be hull ; some maintained that it is valid, 
and the proper dower (makr-ul-mithl) is established to the wife 
in the event of coition \ while others said that; she is to receive 
the estimated value of the wine (or hog); but the second opinion 
is most generally received.”*—P. 290 

Annotations. 

lity of birth, and the custom of her female relatives—as mother, sister, 
paternal aunt and maternal aunt,—provided it does not exceed five hun¬ 
dred dirhams , but if it does exceed, it will be reduced to that amount. 
And as there are different customs in different towns in respect of 
dower, regard is to be had also to the woman’s own town with reference 
to the women equal to her in age, knowledge, wealth, poverty, virginity, 
or non-virginity. In short, every description or qualification to which 
dower can be opposed is to be taken into consideration.—Tahrir ul- 
Akkam. 


* Shardya M Islam, p. 200, 
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OCCCXLII. If two Zimmis,. or infidel subjects, should L*eruRB 
enter into a marriage contract for wine or for a hog, it 
would be valid, because these are things which may be law- 
fully (acquired and) owned by them ; but if either or both 
of them should be a Musalmdn or Musalmdns before 
possession has been taken (of such dower), the husband 
must deliver its value, as the thing itself is incapable ofc 
being the property of a Musatmdn .* 

CCCCXLIII. Marriage may be lawfully contracted for Principle 
the usufruct of a freo inan, that is, for service to be rendered 
by him* 

As the teaching of an art, or in a chapter of the Kurdn , or any Example, 
lawful business, even for the husband’s covenanting to serve in 
person for a fixed period.* 

Some of tho doctors, however, have prohibited (the latter) on 
the authority of a report which is but weakly authenticated, and 
falls short of imposing the prohibition.* 

CCCCXLIV. The amount or quantity of the Principle 
dower depending upon the mutual agreement of the 
husband and wife, there is no limit to the maximum 
or to the minimum thereof, so long as it is not desti¬ 
tute of any legal value. 

Thus the Shardya ul-Isldm There arc no bounds to 
the amount or quantity of the dower, but it should be that 
which is mutually agreed upon by the husband and wite, so 
long as it is not destitute of value, though it be very little, 
as a grain of wheat, for example ; in the same manner there 
is no limit to its maximum. 1 ’! 

So also the Tahrir ul-Ahlcdm :—“ There is no limit to 
the minimum or maximum of dower; but the amount (or 
quantity) mutually agreed upon by the married couple will 
be the valid dower.” 


Annotations. 

ceccxlui. If the contract was for the usufruct of a freeman—as the 
teaching of au art, or a portion of the Kurdn , or for any other lawful 
property,—the stfme is valid.—Tahrir ul-Ahkam. 



1 


* Shardya nl-/slant, p. 290. 
f Shardya ul-Islam, p. 291. 
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Some of the doctors have declared that a dower cannot legally 
exceed (the amount of) the mahr-we-mnnat, that is, the dower 
bestowed by the Prophet on his wives ; and that any excess over 
that amount must be returned (to the husband) } but this opinion 
is not to be relied on.* 

CCCCXLV. Either the husband or the wife 
may be appointed to fix the amount or quantity of 
the dower: and when the husband is to do so, lie 
may lawfully fix any amount or quantity that he 
pleases, he "being restricted neither on the side of 
more, nor on the side of less; but when the wile is 
appointed for the purpose, she is restricted, not on 
the side of less, but on the side of more, and cannot 
lawfully exceed the dower of sumat ,f that is five 
hundred dirhams.% 

If the judge, or refereo, should die before fixing the amount, 
and pt'wious to coition, some of the doctors have said that the 
dower is cancelled, and the wife is entitled only to a mntdt, or pre¬ 
sent, while others insist that she has no right to either ; but tlio 
first opinion is supported by traditions. % Hence,— 

CCCCXLVL If the judge, or referee, should die before 
fixing the amount, and previous to consummation of. the 
marriage, the dower is cancelled, and the wite is entitled 
only to a m%Udt, or present. 

CCCCXLVII. If subsequent to their contractof marriage, 
the parties agree upon the settlement of a dower, it is legal 
and valid.}: 

For the right is with them, whether the amount (agreed upon) 
is equivalent to the proper dower, or be more or less than the 
same, and whether the parties, or one of them, be acquainted 
with the proper dower, or be ignorant thereof, inasmuch as the 
settlement of dower rested with them at the first, and it is equally 
lawful to the end.} 


* Shardya ul-Isldm, p. 290. 
f See ante, p. 251, 
f Shardya ul-Isldin, p, 293. 
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Moderation in the amount of the dower is, however, com- L*aru*m 
mendable, and it is abominable to exceed the mahr-us-svM- — 
nat that is the dower which was bestowed by the Prophet 
on (each of) his wives, and which amounted to five hundred 
dirhams. As it is also (abominable) for a husband to have 
connubial intercourse with his wife till he has first paid her 
dower, or some part of it, or has given her somethmg else, 
though it be a present or gift.* 

CCCCXLYIII. It is sufficient in the (assignment of) Principle. 
dower that the article (which is the subject of it) be seen, if 
produced, though it be of unknown quality, quantity or 
weight, like a heap of grain for instance, or a bit of gold.* 

If a man should marry .ft woman for a servant or slave, without 
being seen or described, it is said that a slave of medium quality 
must be delivered to her; and the same rule applies to a mans 
marrying for a bayit, or house, stipulated for, in general teims, ou 
the ground of a report by All Ibhn Ali llctmzah; as also to (his 
marrying for) a ddr, or mansion, as recorded by Bin Abu Amir 
from some of the doctors, quoting the authority of AM Al-Hasan, 
oh whom be peace.* 

CCCCXLIX. It is indispensable (in marriage Principle . 
contracts) that the dower be specified in such a 
manner as to remove all doubt and uncertainty (a).* 

fa.) Thus if the dower agreed upon is instruction in a chapter illustration, 
of the Kiirdn, the chapter must be specified.* 

CCCCL. If the dower is left in general terms, it principle. 
is invalid, and the woman is entitled to her proper 
dower (i mahr-iil-mithl ) in the event of the marriage 
being consummated.* 


Annotations. 

ccccl. It is necessary that the dower be fixed and specified. But if 
it is left undetermined, proper dower becomes due (to the woman) upon 
consummation; while only a present in the case of divorce before con¬ 
summation.—Tabvir ul-Alikftm. 


Sharda ul-Isldm, pp. 2yi & 292. 
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CCCCLI. If a husband should assign as the dower of 
his wife to teach her an art or a business which he does not 
know well, or a chapter of the Kuran, of which he is igno¬ 
rant, such dower is, nevertheless, valid, for^ the engagement 
is established on the husband’s responsibility ; and if he is 
unable to perform it himself, he is bound to pay the hire ot 
such instruction.* 

If, again, lie assign to her as do wer a vessel said to contain vine¬ 
gar, and it afterwards appears that its contonts are wine, somo of 
the doctors have maintained that she is entitled to have the value 
of the wine as if it were lawful, but it is better to say that she is 
entitled to a similar quantity of vinegar. In like manner, should 
he marry by assigning (to his wife) a particular slave, and ii it 
afterwards appear that the person is free, or the property of 
another, the woman is to receive a slave of like value as the per¬ 
son mentioned.* Hence,— 

CCOCLII. If a man should assign as dower a lawful 
article said to be contained in a vessel, and it afterwards 
appears that another article, which is unlawful to a Musal- 
man, is contained therein, the wife is entitled to receive liom 
her husband the quantity of the lawful article which was 
assigned by him, or the value thereof. In like manner, it 
the man should assign as dower a property which subse¬ 
quently proves not a fit subject ot dower, or not to belong 
to him, the wife would be entitled to its value. 

CCCCLIII. If a man should marry a woman for one 
dower privately, and another openly and in public, the first 
is her dower.* 

It is lawful to marry two or more women for one dower, 
which must (in that case) be divided equally among them : 
it is, however, maintained by some that the same is to 
be given them in proportion to their proper dowers 
This (latter opinion) is more agreeable to the general 
principles of law* So,— 

CCCCLIY. Two or more women can bo married for one 
dower, but in that case the dower is to ho divided among 
them in proportion to their respective proper dowers. 

CCCCLY. If a man had carnal connection with a 
woman under a semblance of right, or under an invalid con- 


Skar&ya ul-htam, pp. 291 & 292. 
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tract,, or by violence, the woman is to have her proper dower 
from him.—Mol'dtlh. 

CCCCLYI. In the case of dower being named or sped- Principle. 
fied the same becomes the woman’s property upon the 
contract being entered into,—her ownership of the whole 
not being dependent upon consummation, laiinr ul- 
Ahk&m. 

CCCCLVIT. According to the most general doc- Principle 
trine amongst us* the husband is responsible for the 
dower. If then it should perish (before delivery), he 
must make good its value at the time of its loss.j 

CCCCLVIIL If it (the dower) be found blemished, the Principle . 
wife may return it on account of the defect.f 

But if it should be blemished after the contract, it has 
been said that she has an option, and take either the thing 
itself (blemished as it is), or its value. It were better, 
however, to say that she lias no title to claim its value, and 
can only take the thing itself with a compensation! (tor the 
blemish). Hence,— 


CCOGLIX. If dower should he blemished after the con- Principle. 
tract, she has no title to claim its value; but she can only 
take the thing itself with a compensation for the blemish. 

As respects the delivery,— 

CCCCLX. Dower may be partly muajjal r™d P u. 
(prompt or exigible) and partly vnowajjal (deferred), 
or wholly exigible or deferred according as stipu¬ 
lated. 


Annotations. 

cccciviii. In the case of a blemish, or defect, the dower may be 
returned, though it be not much.—Tahrfr ul-Ahkara. 

cocclx If they stipulate that a portion (of the dower) shall be 
deferred, and the remainder promptly paid, the same is valid.-Tahrir 
ul-Ahkam. 


* So says the author of the Sharpy a xd-lslAm. 
f Sharaya ul-Islam,, pp. 291 & 292. 
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CCCCLXI. When the (payment of the) dower 
is left in general terms, it is exigible (muajjat ).— 
Tahrir ul-Alikain. 


If they (the married couple) leave the time for payment 
undetermined, then the specification of the amount becomes 
void, and proper dower is established, which is not promptly 
payable.— Ibid. 


CCCCLXII. But when a time is fixed (for payment of 
the dower), then the husband is obliged to pay it before the 
amval of that time, whether he had coition with her or not; 
and the woman cannot refuse her person to him, even upon 
the arrival of that time.—Tahrir ul-Ahkdm. 


So also the Shardya uUJMm :—“ If she has withheld herself 
(till the arrival of tho stipulated period), a question may arise 
whether she can lawfully deny herself (till the dower is paid). To 
this question some of the doctors have answered in the affirmative, 
but others in the negative, by reason of her being bound to sur¬ 
render horself before the arrival of tho period agreed upon. The 
latter opinion is agreeable to the principles of the law.f 

CCCCLXIII. If the dower is exigible (halam or 
mmjjal ), the woman can refuse to surrender her 
person (to the husband), so long as she does not 
receive it.* But if the dower is mowajjal or defer¬ 
red, the wife cannot deny lierselff (to the embraces 
of her husband). 


A woman may refuse to surrondor her person till she has 
received delivery of her dower, whether the husband bo wealthy 
or in straightened circumstances.* But whether she can do so 
after consummation (of the marriage) is a question that has been 
answered in the affirmative as well as in the negative. Tho latter 
opinion, however, is more conformable to the general principles of 
the law’ because fruition is a right that accrues as a matter of 
course from the contract.* Hence,— 

CCCCLXrV. If connubial intercourse has once taken 
place, she cannot any longer refuse herself to the embraces of 
her husband. 


♦ Tahrir itl-AhMm. 

I Shardya ub Islam, pp. 292—295. 
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CCCCLXV. If the wife is divorced before con- 
summation, (and there is no dower in the contract), — 
then she,—whether a free woman or a slave,—would ^ 
he entitled to a mutat, or present (6), and not to a 
dower; but if (in the above case) she is divorced 
after consummation, she is entitled to her propel 
dower ( mahr-ul-mitkl ).* 


(I) The mutdt, or present, is regulated by the condition and 
circumstance of the husband. Thus a rich man is to present (his 
wife) with a quadruped, or a rich dress, or ten dinars ; a man ot 
middle class with five dlnirs, or a dress of middling value; and a 
poor -'with one dinar, or a ring, or the liko. And no woman 13 
entitled to a present except the woman for whom no dower lias 
been assigned, and who has been divorced before consummation, p 

OCCCLXVI. When no dower has been named in the Principle. 
contract, ■ but the husband has given something to his wife, 
and then consummated the marriage, it has been said that 
the thing so given is her dower, and that the wire has no 
tight to demand more after coition, unless it were stipulated 
before the coition that the dower should consist of something 
else.p 


This (i e the above) is founded on an analogical exposition of a 
report, and is supported by the well known opinion (of the 
learned ).p 


In the case of dower being* named or mentioned in the 
contract,— 

CCCCLXVII. The wife is entitled to only a half 
of it upon her being divorced before consummation, 
and to the whole thereof upon her being divorced 
after consummation, or upon the death of her hus¬ 
band before or after consummation. But,— 

OCCC LXVIII. When a man has divorced his wife before Principle. 
consummation (of their marriage), she is entitled to half the 
stipulated dower (as already stated), so if the whole were 
paid in advance, ho is entitled to a refund of it, if still exist- 


* Vide Sha/r&ya ul-Isldm , pp. 292 & 293, 
p Shardya ul-X&ldm,, pp. 292 & 263, 
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ing, or half of a similar to it, if the thing itself have perished, 
or half of its value, if a similar cannot be had (c) * 

(c.) If there be any difference between ita value at the time of 
contract and at tho time of taking possession, the wife is bound 
only for the lower of tho two values- If, again, tho identical 
substance remain in her possession, but it has become injured in 
some of its qualities, as, for instance, if the dower were an animal 
which has become blind of an eye, or a slave who has forgotten 
the trade in which ho was instructed, the husband is in this case 
entitled to half the value, and cannot be compelled to take tho 
thiug itself, although this decision is liable to some doubt. If, 
however, tho diminution of value should arise merely from a 
change in the price, he is entitled to no more than half of tho 
article itself, as he is also, on the other hand, entitled to the half 
of it if an increase in its value should take place from a rise in 
the market price, because no reference can be rnado to value so 
long as the actual substance remains unchanged. Where, again, 
an essential increase of the substance has taken place, as by 
natural growth in the case of a young animal, or by an addition 
of fat in the case of a lean one, he is entitled only to half of tho 
original value without the increase, and the wife cannot be com¬ 
pelled to make ovor half of the thing in its improved condition, 
according to the best founded opinion. Further, any produce of 
the original dower, such as the milk or young of an animal, is the 
exclusive property of the wife, and the husband is entitled to no 
more than half of what was specified in the contract. But if he 
had endowed her with a pregnant animal as her dower, half of 
both tho animal and its offspring would be his ; while, if instruc¬ 
tion in a trade were the dower, and he had divorced her before 
consummation, she w r ould be entitled to half the hire of instruc¬ 
tion ; and if he had already instructed her previous to tho divorce, 
ho would be entitled to a refund of half tho hire.* 

CCCCLXIX. If a person absolutely divorces his wife, 
and then remarries her during the iddat, and again divorces 
her before coition, she is entitled to half the dower* 

CCCCLXX. If a marriage has been consummated 
before delivery of the dower, (still) the right of it is by no 
means cancelled by the consummation (3), but remains a 
debt, against the husband (for which he is responsible,) 
however long or short may be the delay in its payment, 
and whether it be demanded or not.* 
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There is, however, another report, but that has been set Lk ct itrto 
aside or abandoned.* -— 

(d) The consummation, which is a means of establishing a right 
to dower, is the actual coition either naturally or against nature, 
and the right is by no means established by mere retirement. 

Some of the doctors, however, have maintained that it is so 
established j but the first opinion is prevalent.* 

According to the most common and generally received of 
the two reports,— 

CCCCLXXI. The dower becomes the property Principle 
(of the wife) by the mere contract, and she may 
(therefore) deal with, or dispose of, it before taking 
possession of the same.f 

CCCCLXXIL But should the husband divorce her Principle. 
before coition, half of it reverts to him, the other half only 
remaining her property; and if she should forgive him what 
belongs to her, the whole would be his.f 

Such also would ho the case if the person who has power 
to contract the woman in marriage,—that is, if her guardian, 
as a father, or paternal grandfather, should forgive! (thy 
husband the portion of the dower to which the wife is enti¬ 
tled). So,— 

CCCCLXXIII. The father and paternal grandfather may Principle. 
forgive (the husband) part of the dower, but neither of them 
can givo up the whole.! 

Some of the doctors have alleged that this power belongs 
to every person who has authority to contract a woman in 
marriage.! __ 


Annotations. 

ccoolxxi. In the case of dower being named or specified, the woman 
becomes the owner thereof merely upon the contract being entered into, 
her ownership of the whole not being dependent upon consudmation.— 
Tahrir ul-Ahkam. 

A woman is competent to dispose of her dower (even) before posses¬ 
sion, by sale, gift, or in any other way that she pleases.— Ibid. 

cceclxxii. If the husband divorced his wife before consummation,dre 
is entitled to the refund of half of the dower; while before the divorce 
the -whole is established to her.— Ibid. 


\ 

■jsmA 


Y 1 


* Shardya id-Idem, pp. 293 & 294. 
f /Shardya vl-Isldni, p. 295. 
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CCCCLXXIV. The husband’s guardian, how¬ 
ever, lias no legal power to give up his ward’s right 
(to half the dower) in the event of a divorce* (previ¬ 
ous to consummation). 

Because he is appointed to take care of the interests of his ward, 
who can have no possible benefit from the forgiveness* (that is the 
abandonment of his right). 

CCCCLXXV. An adult and discreet woman is compe¬ 
tent to excuse her husband from paying the whole or any 
part of her dower. And so is her wal l, or guardian, who has 
power to enter into the contract. Such remission by the 
guardian becomes, however, valid only in the case of the 
female being a minor (whether a virgin or a tkayyibah]), and 
the wali being her father or paternal grandfather.—Tahrir 
ul-Ahkam. 

And, when either the wife has forgiven her half' or the 
husband has forgiven his half, in ncithor case does the right 
of property pass out of either person by the mere act of for¬ 
giveness, ibr that is only a right of which the transfer does 
not take place without possession.* 

If. indeed, the dower were a debt against the husbaud, or if it 
should happen to perish in the hands of the wife, mere forgiveness 
of the responsibility would be quite sufficient, because it would 
be a release which does not require even acceptance according to 
the most correct opinion. But a tangible property (mat), for 
which a person is liable, cannot be transferred by mere forgive¬ 
ness, or by anything short of aotual delivery.* 

CCCCLXXVI. If a woman exonerate her husband from 
the dower, and he then divorces her before consummation, 
he has a claim against her for half the dower : such also is 
the case, if lie should enter into a Khula with her 
before consummation (e). This is by general agreement.* 

(e.) That is, if she bargain with him for release from the mar¬ 
riage tie, in exchange for the whole dower, and then ho divorces 
her before consummation, he should have recourse against her for 
a refund for half of it.* 


* Shardya ul-Iddm, pp. 295 & 296. 

f A Thayyibah is a •woman who has had connection with a man. 
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CCCCLXXVII. If a woman makes a gift to her husband Lf^tuuk 
of half of the dower diffusively, and he then divorces her '—* 

before coition, he becomes thereby proprietor of the remain¬ 
ing’ (half also), but has no further claim against her, whether Principle. 
the dower was a debt, or something specific, because the gift 
comprehends all that she had any right to * 

CCCCLXXVIII. If a person marry a woman, assigning as Principle. 
her dower some property pointed out, "but of unknown weight, 
which perishes before her taking possession, and the wife 
releases him from it, this is valid. As also where he has 
assigned her a dower, that is invalid, and the wife being in 
consequence entitled to her proper dower, releases him from 
it, or in part, such acquittal is valid, although the amount 
thereof is yet unascertained. If, however, a wife should 
exonerate her husband of the proper dower, before coition, 
such acquittal is invalid; her right to it not being yet 
established. 

Because this is merely the cancelling of a right which in law is 
not affected by the ignorance of the amount, f 

CCCCLXXIX. When anything is stipulated Principle. 
for in a contract of marriage which is contrary to 
law (/), the condition is void, but the contract valid 
together with the dower.f 


Annotations. 


cccclxxix. If in a contract of marriage such conditions arc stipulated 
us are repugnant to what the law provides, the same would be void. 
For instance, if the husband should stipulate in the contract that ho 
shall neither marry another woman, nor shall take a female slave (for enjoy¬ 
ment), and that he shall neither supply her with maintenance nor make 
her the participator of his inheritance, the contract shall be valid (but the 
conditions void). While, on the other hand, if he should stipulate that 
he will marry another wife, or take a female slave (for enjoymeut), aud 
accompany her (the former wife) to a voyage or journey, or will give her 
maintenance, such condition is valid, as it is not repugnant to (law and) 
the contract, according to the general assent of the Learned.—Tahrir 
ul-Ahkam. 


* Shanty a nl-lsUm, p. 29o—297. 
f Sharnya ul-Isldin, p. 291. 
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(/.) As, for example, that the husband shall not marry 
another woman during the lifetime of the wife with whom the 
oontract is made,*nor privately entertain a woman as his concu¬ 
bine.* 

In like manner, if the husband should stipulate that the pay¬ 
ment of the dower shall be made at a certain time, and that in 
the event of failing to make the payment (as stipulated), the oon¬ 
tract shall bo null, both the contract and dower are binding, and 
the condition is void.* 

If it be stipulated in a coutract of marriage that the husband 
shall not take away his w T ife from her own city or village, it has 
been said that such condition is binding, and there is a tradition 
to that effect. # 

CCCOLXXX. If he (the husband) should stipulate a 
certain amount of dower in the event of taking her away to 
his own country, and somewhat less if she does not accom¬ 
pany him; and if after this, h© attempts to take her away 
to an infidel city or village, she is not bound to comply, hut 
is (nevertheless) entitled to the higher amount of dower. 
If, on the other hand, the removal is to a Musalmdn city 
or village, the condition is binding (on her), though this 
is liable to some doubt* 

CCCCLXXXI. If a, guardian contract her female 
ward for a sum smaller than her proper dower, 
the dower so fixed is valid. 

Thus the Shardya ul-Islam :—“ If a guardian contract 
her female ward for a sum smaller than her proper dower, 
some doctors have alleged that the dower is null, and that 
she is entitled to the proper dower. Others have asserted 
that the appointed dower is valid, and this doctrine is the 
most approved.”! 

CCCCLXXXII. The waits, or guardians, of infant girls or 
insane females can lawfully receive their dowers, and thus 
their husbands may be exonerated. But neither the father, 
nor any other person, can receive the dower of an adult and 
discreet female.—Tahrir ul-Ahkam. 


* Shardya ul-Islam , p. 291. 
f Shardya ul-Islam, p. 296. 
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CCCCLXXXIIL If one should contract his infant son in turn™* 

marriage, and the child has property of his own, he is liable XIn 

for the dower. If the child is poor, the obligation for the , 
dower rests oil the father, and in the event of his death, the 1 incip e> 
same must be discharged out of the whole of his estate, 

•whether the child should arrive at maturity arid become 
wealthy, or die before it.* Consequently,—- 

CCCCLXXXIY. If the father should have paid the Principle. 
dower, and the youth should come to maturity, and 
then divorce his wife before coition, the son, and not 
the father, has a light to reclaim half (the dower)this 
(payment by the father) being considered as a gift to 
the son.* 

On Guardianship in Marriage. 

CCCCLXXXV. No person except a father, sl Principle. 
paternal grandfather in any stage of ascent, a 
mother, an executor, or a judge, has authority to 
contract another in marriagef. 

The above general rule is particularized and qualified as 
follows:— 

CCCCLXXXVI. The authority of a father and paternal Principle. 
grandfather over a minor girl is established even though she 
should have lost her virginity ; and, according to the more 
approved of the traditions, she lias no option (of cancelling 
the contract) after attaining majority.! 

In like manner,— 

CCCCLXXXVII. Should a father or paternal grandfather Principle. 
contract a boy in marriage, the contract would be binding on 


Annotations. 


cccclxxxv, cccclxxxvi. In marriage, the guardianship of a father 
and paternal grandfather, how high soevever, is, without difference of 
opinion, established with respect to a minor child ; whether it be male 
or female, an idiot, or insane from infancy.—Mafatih. 

The father or grandfather of a female, who is a minor or insane, is to 
act as her guardian ( wali) } whether the female is a virgin or has lost 
her virginity by coition or otherwise.—Tahrir ul-Ahkam. 


* Shardy a ul-Islam, p. 290. 
f Shcirdya ul-Islam, pp. 263 & 261. 
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him, and lie would have no option after attaining puberty 
and discretion, according to the most prevalent opinion** 

But whether their authority in marriage is established 
over a virgin who is discreet, is a question on which there 
are several traditions: according to the most generally 
approved of these, their authority over her is at an end; 
and it» is established that she is competent to contract 
herself in marriage, permanent or temporary; and if either 
of them should enter into a contract of her marriage, the 
same would not be effectual without her assent.* Hence,— 

CCCCLXXXYIIT, Neither a father, nor a grandfather, 
has authority over an adult and discreet virgin, who herself is 
competent to enter into a marriage contract; and if they, or 
either of them, do contract her in marriage, the efficacy or 
the validity of such contract would depend upon her assent 
or ratification. 

CCCCLXXXIX. If her (the adult and discreet virgin’s) 
guardians should refuse to marry her to an equal, when 
desired by hor to do so, there is no doubt that she may con¬ 
tract herself even against the will of both (the father and 
grandfather). And they (the father and grandfather) have 
no power over a thayyibah who has attained puberty and 
discretion; nor even over an adult and discreet male.* 

CCCCXC. Their power, however, is fully established 
over insane persons (infant or adult), and none of them has 
any option after restoration to reason * 


Annotations. 

cccclxxxviii—ccccxc. Without difference of opinion, neither a father 
nor a grandfather, can force an adult and descreet girlf to be contracted in 
marriage, even though she be a virgin but discreet. But if she is under 
age, they can force her to marry, whether she be a thayyibah f or virgin, 
or one of unsound mind.—Tahrir ul-Abkam. 


* Sharbya. ul-Zuldm, pp. 263 & 264. 

f A Thayyibah (or Sayyibah, as pronounced in India) is a female who 
has had connection with a man. 
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COOCXCI. A master may contract his female slave in L, ^ j I n [ RK 
marriage, whether she be a minor or major, sane or insane, —J 

and she has no option in the matter. The rule is the same Principl ^ 
also in the case of a male slave** 

According to the most approved tradition,— 

CCCCXCII. An executor has no authority in Principle, 
marriage, even if it were expressly given by the 
testator. But an executor may contract a person 
in marriage, who, though arrived at majority, is 
deficient in understanding, when there is any neces¬ 
sity for contracting him or her in marriage * 

CCCCXCIII. In marriage, the judge has no principle. 
authority over a person who is not adult, nor over 
an adult who has discretion. But his authority is 


Annotations. 

ccccxcii. The most approved doctrine is, that an executor cannot act 
as a guardian id marriage, not even if the father had authorized him to 
do so,—whether the musd-alaihi (or the person in whose favor the will 
is made,) be a male or a female, or whether the (testator’s) daughter be 
an infant or adult, or whether the father had or had not fixed a 
husband for his infant daughter. An executor, however, can contract in 
marriage one who is of unsound mind and required to be married.— 
Tahrir ul-Ahfcam. 

ccccxciii. On failure of both the father and grandfather, the Judge 
(EdJam) is the wall, or guardian, of an insane person : he should con¬ 
tract him or her in marriage, if it is considered advisable.—Tahrir ul- 
Ahkam. 

The Shaikh has said that by 1 Hdkirn ’ is here meant the hndm, or his 
delegate.— Ibid. 

The Hakim cannot, however, be the ivali or guardian of an infant girl 
(in the matter of marriage).— Ibid. 

An insane person cannot be contracted in marriage, except when 
necessary— as on his going after women,—but nevertheless his lucid 
interval must be waited for, when ho will be given in marriage.— Ibid. 

Such also is the case with a person who has white leprosy.— Ibid. 




Shaw ay a ul-Islam, pp. 263 & 264. 
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fully established with respect to a person who has 
attained majority without discretion, or one on whom 
a defect in understanding has supervened, and mar¬ 
riage is for his or her benefit. # 

The person who is incompetent to perform any civil func¬ 
tion on account of a defect .in understanding, is not allowed 
by law to marry; if he, nevertheless, does many, the con¬ 
tract is invalid. The Judge (Hakim), however, may per¬ 
mit him to marry upon a proper dower, either selecting or 
without selecting a bride for him.—Tahrir ul-Ahkdm. 

CCCCXCIV. In marriage, a mother has no 
power over her own child. Nevertheless, if she 
enters into such a contract for her son, and he con¬ 
sents to it, the contract is binding upon him; but if 
he is averse, then she is responsible for the dower.f 

On the above point, however, a doubt is entertained, and 
the question for liability is sometimes held to depend on 
her having sought for the appointment of agency from her 
son.-f* 

CCCCXCV. Save and except the father and 
paternal grandfather, none of the lineal relatives—a 
brother or paternal uncle, for instance,—can force a 
girl to marry.—Tahrir ul-Ahkam. 

CCCCXCVI. When a stranger has contracted a 
person in marriage, (the validity of) the same depends 
upon the permission of the party for whom the con¬ 
tract is entered into.f 

Some, however, have said that the contract is valid; but the 
first opinion is the most approved.! 


Annotations. 

ccccxciv. The mother has no right of guardianship in marriage.— 
Tahrir ul-Ahkam. 


xm. 
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* SharAya nl-Islam, pp. 263 & 96 d. 
f SharAya, ul-Islam, p. 266. 
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CCCCXCVH. A woman adult and discreet can bBOTUKs 
not only marry of tier own accord and authority, but 
appoint an agent to contract her in marriage, and can Principle. 
herself act as an agent in another’s marriage. 

Thus the Shardya ul-Isldm :— <f In a contract of marriage 
full regard is to be had to the words of a female who is of 
mature age and discreet, so that she is quite competent to 
contract herself, or to bo the agent of another in giving 
expression either to the declaration, or to the acceptance.”— 

P. 266 . 

So the Tohvir ul-Ahkdm :— “ An adult and discreet 
female can, of her own authority, contract herself in mar¬ 
riage.” 

So also the Mafdtih : —“ It is not required that the par¬ 
ties entering into the contract be both males, since with 
us, a contract entered into by a female is valid, whether it be 
done in person or through an agent (wakil) .” 

OCCCXCVIII. When an adult and discreet female has Principle . 
given a general appointment to an agent to contract her in 
marriage, he cannot many her to himself without her (special) 
permission.* 

And though she should appoint an agent expressly 
to marry her to himself, it has been said, on the author¬ 
ity of one report, that such an appointment would not be 
valid. The more approved doctrine, however, is in favor of 
its validity.* 

COCCXCIX. If a paternal grandfather should many her Principle. 
to the son of another son of his than to her own father, the 
marriage would be lawful* 

1). If a woman is contracted in marriage by her guard- Principle. 
ian without her proper dower, f or for less than her proper 
dower, she is competent to object to the contract. 

Thus the Shardyo-uilddm : — “ Whether a woman who is con¬ 
tracted in marriage by her guardian without (that is for less 
than) her proper do\ver,f can object to the contract, is a question 
on which there is a difference of opinion; but according to the 
most authentic doctrine, she is competent to object.”* 


* Skardya nl-Islam, p. 266. 

f See Proper dower or Mahr-i mist, in Lecture XIII. 
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DI. If a girl is contracted in marriage by any 
person other than her father or paternal grandfather, 
whether the person be nearly or remotely related 
to her, the contract cannot lie operative unless sub¬ 
sequently allowed, or assented to, by herself, even 
though the person were her brother or paternal 
uncle.* 

DII, In the case of a virgin, the assent is inferred from 
her silence when the matter is propounded to her; but a 
woman who is not a virgin must be put to the trouble of 
expressing her assent by actual speech:* 

Dill. If the person contracted (in marriage) be a female 
slave, the validity of the contract depends upon the assent 
of her master : if she is not a slave but under puberty, and 
her father or paternal grandfather allows the contract 
(entered into by her), the same is valid.* 

DIY. An infidel, whether he he an alien enemy (Jictrbf), 
or an alien tributary {zimmi), and whether he be virtuous 
according to his own persuasion or not, cannot be guardian 
of a Musl'imah .—Tahrir ul-Ahkam. 

DY. When a guardian is an infidol, he has no author¬ 
ity over his ward; and if the father he an infidel, the 
authority is established in the paternal grandfather, so also 
when the father is insane, or falls into a state of temporary 
stupor. But on the removal of the impediments, his (the 
father’s) authority revives.* 


Annotations. 

dii. An adult woman in general is required to give her assent or 
consent; for a lhayyibah , in particular, it is necessary to give her assent by 
the utterance of words; but, as regards a virgin, her silence is sufficient 
(for the purpose), provided the same be not from disgust.—Tahrir ul- 
Alikam. 

dv. If the father be an infidel, insane, or slave, the guardianship 
devolves on the paternal grandfather, if he is free from such defects. 
But if the defect is removed from the father, his guardianship shall be 
restored to him.— Ibid. 


XIII. 
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8/utrdya ul-Iddm, p. 265. 
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DVI. Profligacy of a wali does not extinguish his guard¬ 
ianship. Such also is the case with a blind person, and 
one following a low profession—as of a door-keeper, a 
sweeper, a barber, and weaver.—Tahrif ul-Ahkam. 

DYII. A domb person does not. lose his guardianship 
if the signs made by him can be understood.—Tahrir 
ul-Alikam. 


LROTORK 

XIII. 


It is becoming and proper for a woman, whether she be 
a virgin or not, to authorize her father to enter into the 
marriage, contract (for her), and if she has neither a father 
nor a paternal grandfather, then to appoint her brother 
to act as guardian (in such matter), giving her confidence 
to the eldest when she has several brothers.* 

So also the Tahrir ul-Ahkam :—“ When a girl is adult 
and discreet, none at all has a right to be her guardian. 
Nevertheless, it becomes her to take permission of her father, 
and in his default to appoint her brother as a wakil , or 
agent; and, if there are two brothers, it behoves her to 
entrust the matter to the eldest brother ” 

DYIIT. If the father should select one husband, and the Principle. 
paternal grandfather another, the husband whose contract 
was first in date is preferred, and the contract of the other 
is void. But if both contracts should take place simulta¬ 
neously, then that which was entered into by the grandfather 
is preferred, and not that entered into by the father.* 

BIX. When the guardian of a female has married her Principle. 
to a person who is insane, or a eunuch, the marriage is valid ; 
but after attaining majority she has an option (to confirm 
or cancel the marriage) * So, also,— 

DX. When the guardian of a boy has married him to p r i m i p i e , 
a female having any of the defects which are the causes for 
cancellation of marriage,f (he lias a like option on attaining 
majority).* 


* Shardya ul-Jjldm, p. 265. 

f See the Defects which are causes for cancelling' marriage. 
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DXI. When the fathers of two young children have 
contracted them to each other in marriage, the contract is 
binding on them. And if one of them should happen to die, 
the other would he entitled to participate in the deceased’s 
inheritance.* 

DXIL Should any other persons than the fathers of their 
children contract them in marriage, and one of them should 
happen to die before arriving at majority, the contract 
would he void, and both dower and the right of inheritance 
would fail.* 

DXIIL If, again, one of them should allow the contract 
on attaining majority, it would he binding on that person; 
so if he or she should (subsequently) die, the share.of the 
other in the deceased’s estate must he reserved. And if such 
other, on attaining majority, allow the marriage, he or she 
must then be sworn that the marriage has not been allowed 
from greed of the inheritance, and inherit (the portion 
reserved ); while if the person, who has not allowed it, should 
happen to die, the contract would he void, and the party 
would have no right to (share in) the estate of the deceased.* 
DXIV. If each of an eider and younger brother of a 
female should select a husband (for her), she should adopt 
the choice of the elder brother.f 

DXV. If both brothers were appointed her agents (to 
contract her in marriage), and they should contract her to 
two different men, the contract first entered into would take 
effect; yet if the man with whom the second contract was 
entered into had connubial intercourse with her, and she 
become pregnant in consequence, the paternity ot the child is 
attached to him, and he is liable for her dower, though the 
woman must return to the man with whom the contract 
was previously made.f But,— 

DXYI. If she had never given authority to either of 
them ( [i.e the brothers) to enter into the contract, she may 
approve whichever of the contracts she pleases, though it 
is better that she should allow that which is entered into 
for her by the elder brother.f If, however, before (expressly) 
allowing either of the contracts, she has. connection with one 
of the husbands, the contract with him is binding on lier.f 


* Shardt/a ul-7rtdm, p. 265. So also the Tcihrir ul-AhMm. 
| Sharnya ul-lddm, p. 265. 
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ON TEMPORARY MARRIAGE. AND CAUSES BY WHICH 
PERMANENT MARRIAGE MAY BE CANCELLED. 

Temporary Marriage, 

DXV1I. Temporary marriage (mutd) is contract- Principle. 
ed for a fixed time or period,—as for a day, month, 
or year, or for any other fixed period.—Tahrir 
ul-Ahkam. 

Temporary marriages are permitted by the Muhammadan 
religion* because they were permitted by the law, and there 
is nothing to show that the permission was ever abrogated, f 

DXV1II. The pillars or essentials (of a tempo- p rinciplet 
rary marriage-contract) are four: the form,—the 
subject,—the period,—and the dower.f 

DX1X. As regards the form of the contract,— Principle, 
it is the expression, appropriated by law, of the 
declaration and acceptance by which it is consti¬ 
tuted.! Hence,— 

DXX. Declaration and acceptance constitute one of the Principle, 
essentials of temporary marriage, t 


Annotations. 

dxx dxxi. It is necessary that there should be a declaration by 
saying— zctwwujtu-ki” or u ankahtu-hi” or ii muttutu~hi (I have 
married thee) for such a period and for such dower, and also acceptance 
indicating consent (of the other party).—Tahrir ul-Ahkara. 


5(1 That is, the religion followed by the Shiahs, and not that followed by 
the Sunnis, who do not admit the legality of a temporary marriage, 
f SUardya uUIsldm, pp. 279 & 280. 
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DXXI. The proper terms expressive of declaration 
are three—“ za/wivajtti-Ica* mvMatu-ka and ankahtu-hi 
(I have married thee);” by any of these, declaration is 
effected, and by none other (a) than any of these can the 
contract be made.! 

(a.) Such as u tamlih (owning^ hibah (gift), or ijdrah (lease).”! 

DXXII. Acceptance is an expression indicative of assent 
to the declaration;—as “I have accepted the nikdh or mutd 
or if it is shortened by saying —■“ I have accepted,” or 
“I am content,” the same •would be valid.f 

If it be commenced with acceptance by the man saying 
“ tasawwajf/ii-ki (I have married thee),” there would bo a 
valid contract.! 

DXXIII. It is, however, necessary that both declaration 
and acceptance be expressed by words in the past tense. ' 

For, if a man were to say, u aJcbalu (I do or shall accept),” 
“ arzd (I am or will be content),” there would be no contract; even 
if ho used the words intending that they should be understood in 
an initiatory sense.! 

It has, however, been said that, if the man were to use the 
expression u atazawiyu-hi (I do or will take thee to w ife)” for such 
a period, at such ft dower, with an initiatory intention, and the 
woman should say “ zawwajtu-lca (I have married thee),” there 
would be a valid marriage. So also if she were merely to say, 
“yes.”! 

As regards the subject of the contract,— 

DXXIV. According to the more general of the 
two traditions, it is a necessary condition that the 
wife he a Muslimah , ora Kitdbiyah ,—that is a Jewess 
or a Christian, or even a Majudali (a fire-worship¬ 
per); and the husband restrain her from drinking 
wine and (other) unlawful practices.*}* 

Annotations. 

dxxiv. As respects the wife, she should be a muslimah , or Kitdbiyah. 
There is, however, a difference of opinion with respect to Majusiah.— 
Tahrir uI-Ahkam. 


* Literally, “ I have united (myself) with thee.’ 
t Shardya id-Islam, pp. 279 & 280. 
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DXXV. In the mutd form, a Mwalmdn woman 
cannot marry any but a Mmahnan; nor is it — 
lawful for a muslim to enter into a contract with an Principle. 
idolatress,* 

It is not also lawful for one who is straight and strict 
in his own belief to contract with one of a sect notorious 
for enmity,—such as a khdriji* 

A slave is not to be taken to wife in the mutd form by a 
man who is already married to a free woman, except with 
her consent: consequently such contract, if entered into 
without her consent, would he void. Such also would be 
the result if a man should, without his wife’s consent, marry, 
in the mutd form, the daughter of her brother or sister.* 

DXXV1. Those relations by affinity who are Principle. 
unlawful in permanent marriage are also unlawful in 
temporary marriage.—Tahrlr ul-Ahkam. 

It is proper, though not a necessary condition of validity, 
that the woman (who is the subject of the contract) should 
be a true believer (muminah) and chaste, and that due 
inquiries be made into her conduct, if there be any suspicion. 

If the woman is adulterous or addicted to fornication, it is 
abominable to enter into the contract with her; and, if she 
has committed such an act, she should be prohibited from i 
repetition of the same.* 

It is also abominable to marry in the mutd form a virgin 
who has no father; and if one should do so, he ought to 
refrain from connubial intercourse with her; still that is 
not actually prohibited.* 

As respects dower,-— 

DXXVII. It (i.e., dower) is an essential condition Principle. 
of the contract in the mutd form; and upon failure 
of this, the contract itself is void.* 


Annotations. 


dxxx. According to Nasus , as well as the general assent of tlie 
Learned, mention of dower is necessary in a temporary marriage, without 
which the contract is void.—Mafatih. 


Shiirdya nl-Isldn , p. 280. 
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DXX VTII. It is also a condition that dower be something 
owned or possessed, and known by measure, weight, inspec¬ 
tion or description, though it be left to be determined by 
mutual agreement of the contracting parties, whether it be 
much or little* (£>). 

(&,) Even so little as a handful of wheat, and it becomes bind¬ 
ing (on the husband) by virtue of the contract.* 

DXXIX. The law puts no limit to dower, hut 
whatever may be agreed upon by, and between, the 
marrying parties, the same—he it little or much— 
is valid (dower); with this condition, however, that 
the quality or amount must he known by measure, 
weight, inspection or description, and that it must 
he property-!—Tahrfr ul-Ahkam. 

Consequently,— 

DXXX. If the contract was made for a dower which 
is not known and not seen, or that which could not legally 
be the property of the man, the contract is void.— Ibid. 

DXXXI. The dower is to be paid upon the contract 
being entered into.— Ibid. 

DXXXil. If the man were to make to the woman a gift 
of the term (that is, to waive his right to her altogether) 
before coition, he would be liable for half (the dower); while 
if coition should have taken place, the (whole) dow r er is 
confirmed to her on condition of her keeping the term (and 
adhering to him till its completion), hut if it is not com¬ 
pleted, the man is entitled to deduct a proportionate part of 
the dower.* 


Annotations. 

dxxxii. If the fixed term (of the duration of marriage) is given 
away (to the woman) without coition, half of the dower is dropped ; but, 
if eoition has taken place, the whole of the dower becomes due.— 
Tahrfr ul-Ahkam. 


* Skardya ul-Isldm, pp, 280 & 281, 
f See ante, p. 363. 
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DXXXIII. If it turn out that there was a defect in LF-mms 

the contract, either by its appearing that the woman. XIV ’ 
has (another) husband, or she is the sister or mother of the 
man’s (already married) wile, or anything similar which is Pnnc *P e ’ 
one of the causes for cancellation, then, if no coition has 
taken place, she has no right whatever to dower ; and if she 
has received it, tho same becomes the right of the man who 
can demand (of her) the refund thereof.* 

DXXXIV. But if the defect does not transpire till after Principle . 
connection has taken place, the woman is entitled to retain 
whatever portion of the dower she may have received, if she 
was ignorant of the existence of the defect, otherwise she is 
bound to refund it. 

Thus tho Shardya ul-Isldm : — “ But if the defect does not 
transpire till after connection has taken place, the woman is 
entitled to retain whatever she may have received, and the man 
is under no obligation to deliver the remainder: yet it were better 
to say that, in tho event of her having been ignorant of the 
existence of tho causo of cancellation, sho is entitled to retain 
whatever portion of the dower sho may have received, and that if 
she were cognizant of the defect in the contract, sho is bound to 
refund.”* 


DXXXV. There is no maintenance for a wife married Principle. 
in tho r ( fmtd form, nor is a habitation to be assigned to her.— 

Tahdr ul-Ahkum. 

It is laid down by AUamah Hilli, that when tho period of 
mutd has passed away and no coition has taken place, it is unlaw¬ 
ful for the man to cohabit with tho woman without entering into 
a fresh contract, whether the prevention was on tho part of tho 
wife or the husband himself; and if the Wife had prevented him 
for the (whole) period, stiil the husband has no right to demand 
a period in lieu thereof ; but if he has delivered the dower to her, 
he cun claim tho refund thereof .-—Tahrir id-Ah/cdm. 

DXXXVL Neither witness nor publicity is necessary in Principle. 
a mutd marriage.— Ibid. 

DXXXVIL The (fixing of a) period or time is Principle. 
a necessary condition of the mutd or temporary 

Annotations. 

dxxxvii. According to general assent, it is necessary that in a 
temporary marriage the period be mentioned, or fixed.—Mafatfh. 



* Shardya ul-Isldm, p, 281, 
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LForifttB contract of marriage; so that, if there is no mention 
*111: of a time, the contract would become permanent.* 

The (determination of the) extent of the period is left 
(entirely) to the parties who may prolong or shorten it to 
a year, a month, or a day: it is only necessary that some 
limit he distinctly specified, so as to guard the period from 
any extension or diminution. Even if the time be shortened 
to any part of a day, the contract would be lawful, pro¬ 
vided that its limit is distinctly known* 

As, for example, by the declining or setting of the sun.* 

If the man says “ once ” or “ twice ” and does not confine 
this within a fixed time, the contract would not be valid 
(as a muta), hut would become a permanent one. 

Principle. DXXXVIIT. If a contract were made in the above 
manner, it would bo held to be permanent; while if the acts 
were brought within the compass of a particular time, the 
contract would be valid as a muta or temporary one."* 

It is also lawful to specify a month to commence immediately 
after tho contract, or at some interval from it. If mentioned 
generally, the month next to the contract is to be understood.* 

Principle. D XX XIX. If a man should abstain from her until a 

a part of the specified time has expired, that is to be 
deducted from the contract, but, nevertheless, she is entitled 
to her full remuneration, that is dower.* 


Annotations. 


In this (mntd) contract, it is necessary to mention the known period 
and fix the dower. As regards the period itself, there is no limit to it, 
•whether it should be long or short, the determination thereof depends 
upon the consent of the parties;—but it is necessary that the same 
should be fixed (by them). If the period is mentioned indeterminately, 
the contract is void according to the more correct of the two opinions: 
some, however, say the contract become perwauent.—Tahvfr ul-Ahkum, 
dxxxviii. In respect of mutd, it is related in a tradition by Jbnu Bin 
Tughlib , that if a man should say (to a woman) “ I take thoe to wife 
by way of muld" and then if she should answer “ yes," she becomes 
bis wife; or if tbe guardian of a woman or the woman herself should 


Shar&ya id-Islam, pp. 280 St 281. 
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There are eigld rules of the WMta contract ;— L xiv R 

DXL. First .—-When the term and dower both ' 
have been mentioned, the contract is valid; but 
there is a failure in respect of the dower, while the 
term is mentioned, the contract is void; but if there 
is a failure in respect of the time (while the dower 
is mentioned ), the contract, though reckoned void as 
a muta, is valid as a permanent marriage.* 

DXLI. Second .—Every condition stipulated for Principle. 
in this contract must be mentioned together with 
the declaration and acceptance, and no effect can be 
given to any stipulation previous to the contract 
unless the same be repeated at that time ; nor to 
any condition hereafter made. As regards, however, 
the condition that has been mentioned in the con¬ 
tract, there is no necessity for its repetition after it.* 

Some of the doctors, however, are of opinion that the condition 
should be repeated after the contract. But this is far from being 
correct. * 

DXLIL Third .—According to the prevalent Principle. 
opinion, an adult and discreet female may contract 
herself iu a mutd marriage, and her guardian has no 
right to object, whether she be a virgin or not.* 

But,— ___ 


Annotation!?. 

say “I have given to thee the enjoyment for this,” and should not 
speedy any particular time, marriage would be permanently contracted. 
And this i 3 evidence that permanent marriage may be constituted by 
the word 1 tamathia.'— Sharaya ul-Islam, p. 262 ,— Vide B. Dig., Part U, 

p. 2. 

dxlii. An adult and discreet female is competent to contract herself 
iu muti marriage, and it is not required that she should take the 
permission of her guardian, even though she be a virgin.—Tahrir ul- 
Ahkam. 


* Shariiyo, ul-Islam, p. 28L 
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Lf.otutib It is unlawful for a minor girl to many except with tho 
XI V ‘ consent of her guardian.* * * § 

Principle. PXLIII. Fourth .—It is lawful to stipulate with a 
woman that she shall come by night or by day, and also to 
stipulate for once or twice within the specified period, f 

Fifth .—The practice of adt is lawful with a mutd wife, and is 
not dependent on her permission. § 

Principle. DXLIV. If she should become pregnant (notwithstand¬ 
ing the azl),\ the child belongs to the temporary husband, 
on account of (some of} the seed remaining contrary to his 
intention. But if he should deny the child, the denial is to 
be sustained apparently without any necessity for lian§ 

principle. DXLV. Sixth .—According to the prevalent 
doctrine, a woman so married cannot be divorced; 
but the parties become absolutely separated upon the 
expiration of the period. Kor is the woman subjeet 
to I'Id or IAdn .|| With regard to zihdr\\ (in such a 
case), there is some hesitation; but, according to the 
most approved opinion, it may be exercised under 
this form of marriage.§ 


Annotations, 

dxliv, The Allamah, however, has laid down in his Tahrir nl-Ahkum 
that the child bora in a mutd , or temporary marriage, is affiliated to 
both its parents, none of whom can legally deny its being his or her 
issue .—Vide Tahrir ul-Ahkam. 

dxlv. There is [no divorce in the mutd or temporary marriage, but 
separation would take place upon the term being given away to the wife, 
or upon the expiration thereof.— Ibid. 

Neither Tld nor Lion is exercised under the mutd marriage. There is, 
however, a doubt as to whether Zikdr could be exercised, and the most 
approved opinion is in tho affirmative.—Tahrir ul-Ahkdm. 


* Tahrir uhAhkAm. 

f Sha.rdya. nl-Isldm, p. 281. 

f Extrahere ante cmissionem seimm. 

§ Sharaya i>. 282 

|| Vide Lecture XVJL. 






Seventh—By this contract, no right of inheritance is 
established in favor of the marrying parties, whether there —; 

was an express condition to that effect, or whether the 
contract was left in general terms (without any stipulation 
in either way). If, however, there is a stipulation for mutual 
rights of inheritance, or for one of the parties to inherit 
(from the other), some of the doctors are of opinion that 
effect must be given to the same, while others maintain that 
the condition is not binding, because inheritance is not 
established except by the law, and the stipulation would be 
in favor of persons who are not heirs by law, and, therefore, 
the same as if it were made in favor of absolute strangers. 

The first opinion, however, is more generally approved.* 

Hence,— 

DXLVI. If the marrying parties have stipulated Principle. 
in the contract that they should inherit from each 
other, or only one of them should inherit from the 
other, effect must he given to such stipulation.! 

AllAmah Hilli, has, however, said:—"In this marriage, 
the husband and wife do not inherit from each other, who- 
ther (their) non-inheritabilifcy is, or is not, stipulated by 
them in the contract. But if both or any of them stipulat¬ 
ed for inheriting, then one of them shall inherit from the 
other. The Shaikh says, they would inherit according as 
stipulated. But in my opinion it is better to forbid.— 

Tahrir ul-Alikdm. 

DXLVII. Eighth .-If the period of the muta has expired Fnm P le - 
after connubial intercourse between the parties, the woman 
must observe an iddat of two returns of her courses.* 


Annotations. 

dxlvii, dxlviii. If no coition has taken place, no iddat is to be observed. 
But if coition has taken place, and the term has expired,or has been given 
away to the woman, then she must observe iddat for two returns of her 
courses, if ,she is menstruaut; but if she does not menstruate, yet if 


* S&ar&ya ■ul-fsldm, p. 2S2 .—Rowdt ul-Ahkam, p. 38.—B. Dig., Part II, 
p. 44. 

t See p. 182. 

j The opinion of the Shaikh is, however, received as the settled law on 
the point. 
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According i,o one tradition, a single occurrence of them is 
sufficient; but this tradition is rejected.* 

DX.LVHI. If the woman has never had them, yet if she 
has not despaired, then the term (of her iddat) is forty-five 
days. On account of the death of her husband the woman 
must observe an iddat of four months and ten days, if she 
is not pregnant, even though connubial intercourse has not 
taken place ; but if she is pregnant, the iddat must continue 
‘ till the more distant of two events (that is the completion of 
four months and ten days, and delivery). If the woman is 
a slave, her iddat, supposing that she is not pregnant, is two 
months and five days * 

DXLIX. A man can lawfully marry in the muta 
form wives above four, without limit, whether 
the women be free or slaves. The best opinion, 
however, is, not to marry more than four.—Tahrir 
ul-Alikam. 

DL. It is lawful for a man to marry a woman in the 
muta form for several times,—that is, on the expiration of 
the term of one muta, he can contract another, even though 
it be within the iddat .—Tahrir ul-Ahkam. 

DLL In. like manner, after the expiration of the term, 
the man may marry the sister of his wife (even) before 
completion of the iAdat of the latter, though he cannot 
marry another woman till after the completion of the iddat. 

DLII. Having contracted with a woman for a fixed 
period, if the man intend to extend the period before its 
expiration, he can renew the contract for any term that he 
may wish.— Ibid. 


Annotations. 

she is within such age as to be subject to it, she must observe iddat for 
forty-five days. And if the husband dies within the period of muta, the 
wife must observe iddat for four months and ten days whether her 
husband hud cohabited with her or not. If she is pregnant, the iddat 
must continue till the more distant of two events (that is, the comple¬ 
tion of four months and ten days, or delivery).—Tahrir ul-Alikam. 


Shardya ul-Islam, p. 282. 







383 


On the Causes for which Marriage may be Lr ^™. h 

CANCELLED. '- 

Personal Blemishes in a Married Man and Woman. 

DLIII. The personal blemishes in a man are ***** 
three“Insanity,” “Eunuchism," and “Impotence.”* 

The author of the Tahrlr ul-Ahkavi, after separately 
mentioning the two kinds of Eunuchism says,—" In a man 
there are four blemishes : f Instynity, ' Khisa, f 1 Jabb, \ and 
< Impotence.’ ” 

I)LIV. Insanity (of a husband) is a cause which em- PH*w>U. 
powers the wife to cancel their mairiage, whether it (the 
insanity) he continued or occasional; so also when it is 
supervenient and occurs after the contract, and whether 
before or subsequent to connubial intercourse.* 

DLV. Eunuchism (a) causes cancellation of marriage Principle. 
when it has Occurred before the marriage contract.* 

(rt.) Eunuchism is the loss of both the testicles, and includes 
in its meaning their actual destruction by castration.* 

DEVI. Impotence is a cause for the cancellation of Principle. 
marriage though it should occur after the contract, pro¬ 
vided, "however, in this case, that the man had no sexual 
intercourse either with his wife or with another woman.* 

Eor, if he has had sexual intercourse, though only once, with 
his wife, or if, while impotent with regard to her, he has had 
connection with another woman, the wife has no option according 
to the most approved doctrine. So, also, if he has had connection 

Annotations. 

dliv. It is optional with a woman to cancel marriage in the case 
of her husband being insane, whether he Was so before the marriage or 
after it.—Tahrlr ul Ahkarn. 

dlv. A woman has the option of dissolving marriage if her husband 
became a eunuch before the marriage, and not, if after it.-— Ibid. 

dlvi. It is optional with a woman to cancel marriage if her husband . 
was impotent before the marriage, but not if he become so after 
consummation. Bo, also, if lie was unable to cohabit with her, but able 
to cohabit with another woman. —Tahrlr ul- Ahkarn. 


* Shardya ul-lsldm, pp. 287 & 288, 
f Castrating, cutting off the testicles. 
x Cutting off the organ of generation. 
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with his wife against nature,* though he was impotent, in the natural 
wayf (she has no power to cancel the marriage). 

Whether jabb, or the removal (of tho penis only) be a cause for 
cancellation (of marriage), is a point on which there is a difference 
of opinion, but, j— 


According to the opinion which Is more agreeable to the 
general principles of the law, tho jabb, or the removal of 
the penis only, does not enable the wife to cancel her mar¬ 
riage, provided, however, that so much of the stump has 
not been left as is sufficient for coitionf. 

DLVII. A man cannot be rejected for any cause 
other than (one of) those above mentioned,f 

DLVIII. The blemishes of a woman are seven:— 
Insanity ( b^jazdm (c) or leprosy, bars ( d ) or white 
leprosy, karn (e), ifzda (f) or rupture, blindness, 
and arj (g) or limping naturally.f 

{!>.) Insanity is a total derangement of the intellect, and an 
option is not established by slight aberrations which easily subside, 
or by stupors, though of frequent occurrence ; but if these are 
confirmed or permanent, the option is established.! 

(c.) Jazdm is a disorder in which there is a drying up, or 
withering of the members, and a falling away of the flesh.f 

(d.) Bars is a whiteness which appears on the surface of tho 
body from an excess of humours; but if there is any room for 
doubt as to the symptoms, that does not give the power of can¬ 
cellation.! 

(<?.) Karn is sometimes described as a fleshy protuberance, and 
sometimes as a bone growing in the womb, which prevents coition: 
A he ‘first (description) is, however, the more approved. But if it 
does not prevent coition it is not a cause of cancellation.! 


Annotations. 

dlviii. The blemishes of a woman are seven:—Insanity, leprosy, 
white leprosy, ham , ifzda t blindness, and limping naturally. — Taltnr 
ul-Ahkam. 


* There are two traditions with regard to this practice, and though 
according to the more generally recoived of these, it is not unlawful, yet 
it is deemed to be utterly abominable .—Shardya ul-Kldm, p. 260. 

! S/tardy a uhZsldnt, pp. 287 & 28ij. 






(/.) Ifzda is the becoming of two natural passages one* (by 
rupture). 


(si 


Lecture 

XIV. 


(a.) With regard to arj, there is some doubt; but, according to 
the most approved authority, it is included among the causes ol 
cancellation, when it amounts to actual lameness. 

DLIX. Bafah (h) has been placed by some among the Principle. 
blemishes of a woman which give a right to cancel marriage, 
and it is just 111 the case of its totally preventing coition on 
account of the privation of the sexual enjoyment,—that is, 
when it cannot be removed, or has resisted the usual reme¬ 
dies.* 

(h. ) ttatab is the female organ so narrow as only to allow a 
passage for the urine. 

DLX. A woman cannot be rejected for any other m :«**. 
than the seven blemishes above mentioned.* 


Rules respecting Blemishes. 

DLXI. Blemishes (in a woman) that existed Pnnoipk. 
before the contract afford a cause for the cancellation 
(of marriage); but any that occurs after the con¬ 
tract or connubial intercourse does not cancel (the 
marriage). 


Annotations. 

dlviii dlx. Without difference of opinion, the husband has power to 
cancel or dissolve marriage if the wife was insane, blind, or leprous, or had 
white leprosy, or ham, before the contract, though the same was discovered 
after consummation. With respect to arj, or lingering naturally, there 
are different opinions, according to the third of which, it is optional 
with the husband, ifit is obviously perceptible.—Mafatih. 

dlxi, dbdi. As regards the defects of a woman, if they occurred after 
the contract and consummation, the marriage is not thereby cancelled; 
and if they occurred after the contract, and previous to consummation, 
then also, according to the most approved opinion, the marriage shall not 
be cancelled. Thus marriage is cancelled only in the case of the delect 
occurring before the contract.—Tahrir ul-Ahkain. 


B 2 


* Shardya ul-IsUm, p. 283. 
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DLXIL With regard, again, to those that occur after the 
contract, bub before sexual intercourse, there is room for 
doubt; but, according to the prevalent opinion, they are not 
sufficient causes for cancellation, and this is corroborated by 
the consideration that, at the time of the contract, it is free 
from objection * 

DLXIII. The option of cancellation must (in all 
cases) be exercised immediately, for, if a blemish be 
known to a man or woman, and lie or she does not 
hasten to cancel the contract, it would become bind¬ 
ing on him or her.* 

The rule is the same in the case for option of tttdlfs, or 
deception.* 

DLXIY. The cancellation on account of blemish is not a 
taldk, or divorce. Hence, it does not give occasion for 
having the dower,f and it is not reckoned in making up the 
number of three (divorces).* 

DIjXV. A man is competent to exercise his 
right of cancellation without the intervention of a 
judge. So also is a woman.* 

True, in establishing impotence, s* judge is required to fix 
the period allowed to the man in such cases to test his 
inability, yet, on the expiration of the prescribed period, the 
woman can cancel the marriage by herself if no connubial 
intercourse has taken place.* 

When there is a difference (between the parties) with 
respect to the existence of the blemish, the word of the 
denier is to be received in the absence of proof* 


Annotations. 

dlxiii. According to our masters, the option is to be exercised with¬ 
out delay, that is, as soon as practicable.— Mafdtih. 

dlxiv. It is not necessary to have the contract cancelled, or marriage 
dissolved, by the Judge ( Bdkirn ), but either of the married couple is 
competent to do so of his or her own authority.— ibid. 



Hharaya uUleldm t p. 288. 
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DLXVI. When a husband has cancelled marriage for one 
of the blemishes (above described), and this is done before \—: 

consummation, then no dower (is due) ; but ll it is clone Princip u. 
after consummation, the wife is entitled to the (lull) amount 
specified in the contract. The husband, however, lias a 
right of recourse against the person by whom he was 


As respects the defect of a man, 

DLXVII. If khisa, jabb or impotence occurred after Principle. 
consummation, the wife has no option to cancel the marriage 
contract : so also if the two former occurred after the 
contract and before consummation. The more approved 
opinion, however, is, that if the husband became majbub 
after consummation, the wile lias an option to dissolve tho 
marriage. But if tho husband is insane, the wife has, at ail 
times, an option to dissolve the marriage, even it he became 
so after consummation.—Tahrir ul-Ahkam. 

Impotence is not established without the husband’s acknowledg¬ 
ment, (before the judge), or without proof of a previous acknow¬ 
ledgment by him, or his refusal to swear. If there is none of 
these, and the wife prefers a claim on the ground of impoten , 
and the husband denies, then the word of tho husband is received 
if confirmed by his oath.* 

DLXVIII. When impotence has been established, and Principle. 
the wife is patient (or declines to proceed in the matter), 
nothing further is to be said; but if she insists upon bring- 
mg it-before the judge, the case is to be pstpwiedfbra 
year from the day of her appeal to him; and if (m*“® 
interval) the husliand has had connubial intercourse with 
her, or with another woman, the wife has no option ; but it 
nothing of the kind has happened, she has a right to 
cancel her marriage, and to half of the dower. 

DLXIX. If a wife should cancel her marriage before Principle. 
cosummation, she has no right to dower: while it she 
cancels it after consummation, she is entitled to the sum 
specified in the contract, except in the case of impotence 
and also where the blemish (for which marriage is cancelled 
is the eunuchism of the husband, the wife is equally entitled 
to her full dower if coition has not taken place. 


* Shard yet ul-Isldm, p. 281). 
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On Tcullts, or Deception. 

DLXX. When one of the married couple is 
deceived in respect of liis or her spouse, the party 
deceived has a right to cancel the marriage contract, 
and dower becomes due if the cancellation takes 
place after consummation, not otherwise. 

When a man has married a woman on condition of her 
being free, and she proves to be a slave, he has a right to 
cancel the marriage oven though he had connubial inter¬ 
course* (with her). 

DLXXI. If tho marriage is cancelled before coition, the 
woman has no right to dower; but if the cancellation takes 
place after coition, her right to dower is established.* And 
the husband has right to have recourse for a refund of 
whatever he may be obliged to pay against the person 
who practised the deception upon him.* 

When a woman has married a man on condition of his 
being free, and he proves to be a slave, she has power to 
cancel (the marriage) before or after connubial intercourse; 
but if the marriage is cancelled before it, she has no right 
to dower, wliile she has a right to it if the cancellation 
takes place after coition.* 

If a man should marry to another his daughter who is 
the child of a free woman, and should send to him instead 
of her, a daughter of his by a slave, the husband is compe¬ 
tent to return her to the father; but if coition has taken 
place, she is entitled to her proper dower (mahr-i mithl) ; 
for which, however, the husband has a claim against tho 
father, who must restore to him also the daughter whom he 
actually married. So, also, may every man act to whom 
another than Ids own wife has been brought, whether the 
woman be higher or lower in degree than the person whom 
he has married.f 


* Shardya nl-Isldm, p. 289. — Vide Tahrtr ul-AhMm, which is of the 
like import. 

f Shardya ul-Islfm , p. 290. 
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DLXXII. When a man lias married a woman stipulating Lrgrmw 
her fco be a virgin, and finds that she k^ thayyibah, _he '—I 
has no power to cancel the marriage (a); hut he » «***«* * ^ 
to a deduction from the dower eqmvalenUo the difference 
hetween the dower of a virgin and one who is not so; and 
can claim it according to the usual custom.f 

(a.) Because the marks of virginity may have been destroyed 
by some concealed cause other than coition.| 

Some, however, maintain that the amount to be deducted is a 
sixth of the dower, but this is erroneous, t 

DLXXIII men a man has taken a woman in muta, Principle. 
or temporary marriage, and it is discovered that she is a 
Kitdbimh, ho has no power to cancel the marriage without 
oiving up his right to her during the time or period (lor 
which the marriage has been contracted); nor can he deduc 
any part of the dower. And even if the contract were a 
permanent one, the result would be the same (as above) 
according to one or two opinions on the subject.*]* 

DLXXIV If, indeed, there were a positive condition Principle. 
that the woman should be a musbimah, he would have the 
power of cancelling the marriage, should he find her to be ol 
a different religion.*]* 

DLXXV When two men have married two different Principle. 
women, and the wife of each has been brought to the other, 
and he has had connection with her, each ol the women is 
entitled to have her proper dower (mahr-i-misl), from the 
man who has had such connection with her, and must be 
restored to her own husband, who is liable to her lor the 
dower specified (in the contract). But it is unlawful for him 
to have connubial intercourse with her until the expmation 
of her iddat on account of the first connection.^ 

DLXXVI If both the women (above mentioned) should Principle 
die during the iddat , or the husbands should die, each of the 
two men should inherit from his own wife, and each o± the 
women should inherit from her own husband.f 


* “ Thmjyibah ” or “ Sayyibah 

tion with a man. 

f S•hardya- uI-TsUm-, p. 290. 


1 jg a woman who has had carnal connec- 
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DLXXVII. In every place or case in which it is judged 
that the contract is void, the wife is entitled, upon connubial 
intercourse having taken place, to her proper dower (■ mahr-i 
m'isl), and not to the dower appointed for her by the 
contract; and in every place or case in which it is judged 
that the contract is valid, the wife is entitled, upon cancel¬ 
lation of her marriage, to the specified dower, if connubial 
intercourse has taken place.—Sharaya ul-Islam, page 290. 
So also the Tahrir ul-Ahkdm. 

DLXXVIII. If no coition has taken place, she has no 
right to do wer in the ease of the marriage being void, as well 
as cancelled.—Tahrir ul-Ahkam. 



LECTURE XV. 


ON DIVORCE (TALAK). 


The different kinds of Divorce. 

DLXXIX. Tcd&k, or divorce, is principally of two Principle. 
kinds— hadai and sunni* * * § 

DLXXX. The hadai (new or heretical) form of divorce Principle. 
is, again, of three kinds : First, —the divorce of an enjoyed 
w ife during her courses, or nifds, f while her husband is 
present with her, or absent from her, for a time short of the 
period conditioned or required (in such cases). Second ,— 
divorce during the wife’s truhr.% or purity, in which the 
husband had approached her. Third, —three divorces with¬ 
out any intermediate revocation. All these ( hadai) forms 
of ta Wc are void with the Imdmiyah sect, no divorce taking 
effect in any of these c(uses.§ 

DLXXXI. Of the Sunni, or regular, form of **<**• 
divorce, there are also three different lands: 1—The 
Bain, or absolute; 2—The Rcijai , or revocable; and 
3—The tcildk ul-idat, or the divorce of uidat .§ 


Ahwotatiojss. 

dlxxix. Divorce is of two kinds—irregular and regular {hadai and 
sunni). The regular divorce is either irrevocable or revocable. An 
irrevocable divorce is that in which the woman cannot be recalled : 
and a revocable divorce is that in which the wife can be recalled (by 
the divorcer).—Tahrfr ul-Ahkain. 


* Vide Shtvr&ya id- Islam, p. 316. 

f Puerperal discharge. The extreme legal term according to the Sunni 
sect is forty days, but by the Shiahs it is limited to ten days.— Vide Sha- 
rdya. ul-Iddm, p. 14. 

x “ Tuhr purity : in law, it signifies the time between the occurrence 
of two courses of a woman. 

§ Shardya ■ul-M&m, p. 316. 
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ON DIVOKCE. 

PLXXXII. The Bain or absolute divorce is that 
in which the husband has no power of revocation.* 

DLXXXIII. Of the above, again, there are six different 
species:—the first is that in which the divorced wife was 
never enjoyed by the husband. The second is, when the 
divorced wife is passed child-bearing (yd’isah). The thwd 
is, when she has not yet attained puberty, fhe fonvtJP and 
fifth are when the wife is released by Jelmld f or mv.hardt.\ 
and she has not reclaimed the property for which the release 
was obtained. The sixth is the wife thrice repudiated with 
two intermediate revocations * 

DLXXXIV. The revocable divorce (taldlc i-rajai) is 
that in which the divorcer has the power of revocation, 
whether he exercises it or not/ 

DLXXXY. The divorce of iddat (taldh ul-iddat) is that . 
in which a man divorces his wife under the requisite 
conditions, he then recalls her and cohabits with her before 
the expiration or completion ot the iddod, and then divorces 
her in another tuhr than that in which the intercourse 
took place, and again recalls her, has intercourse with her. 


Annotations, 

dlxxxii_dlxxxiv. The divorce in which the wife cannot lawfully 

return to, or be recalled by, the divorcer, before being married again (by 
him) is termed “irrevocable or absolute.” This occurs in six places or 
case3: _The divorce of an unenjoyed woman,—of a woman passed child¬ 

bearing,—of a girl not yet arrived at the age of menstruation,—of the 
woman who has been separufced by khuld, f or mubdr&t,\ and has not 
reclaimed the property for which the release was obtained (by her),—the 
sixth is the divorce of a wornau thrice divorced, even though she,was 
(in the interim) twice recalled, or twice married, or was once recalled 
and once married (by the divorcer). The divorce in which the wife can 
be recalled during, or before completion of, the iddat, without entering 
into a contract of marriage, is termed “ revocable divorce.” This is 
besides those above mentioned.—Mafatih. 


* Skardya ul-Iddm, p. 31 (i. 

+ Iteloase obtained by a wife from the mo,Triage tie, by giving to the hus¬ 
band her dower, or other property as ransom for the freedom.— Yule 
Lecture XVI. 

+ Mutual release from the marriage tie.—Fw/e Lecture XVI. 
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and divorces her in a subsequent tvJir, She then is ren¬ 
dered unlawful to him till she has married another husband. 
Jf she should do so, and be released from him, and her 
first husband should remarry her, and repeat the series of 
divorces as at first, she would become a second time unlawful 
to him until married to another husband. And. if this 
also, was done, and she was again free, and the first hus¬ 
band remarries her (a third time), and repeats the series of 
divorces, she would become after the ninth (divorce) unlaw¬ 
ful to him for ever* 

The taldk uUddat does not take effect unless there has 
been connubial intercourse alter each revocation.* 

If the man divorces his wife before such intercourse, the 
repudiation would, indeed, be valid, but it would nob be a 
taldk or divorce of iddat. 

DLXXXVL In giving a divorce, it is required 
that the same be done with intention. That di vorce, 
therefore, which is given without intention will not 
take effect, even though it were pronounced expressly. 
—Tahrir ul-Ahkam. ‘ Vide post, pp. 394 & 395. 

DLXXXVII. The pillars, or essentials, of divorce, accord¬ 
ing to the Bkurdya ul-Isldm, are four, namely: I, the divor¬ 
cer; 2, the divorced; 3, form; and 4, testimony ;f # while 
according to the Tahrir ul-Ahkd r /n, they are three, viz., the 
divorcer, the divorced, and the subject. 

On the Divorcer . 

DLXXXVIIL In the divorcer, four conditions 
are necessarily required: 1, puberty, 2, under¬ 
standing, 3, choice or free-will, and 4, design or 
intention.f 


Annotations. 

dlxxxviii. A divorcer is required to have majority, understanding, 
choice or free-will, and design or intention.—Tahrir ul-Ahkam, so also 
the Mafatih. 


* S/mrdija ul-Isldm. p. 316. 

f Vide flhardya nl-htdm., pp, 311, 312, 311 & 316. B. Dig,, Part II, 
pp, 107, 109, 113 & 117. 
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Consequently,— 

DLXXXIX. No regard is to be paid to the words of a 
boy who is under age, and indiscreet. 

No regard is to be had to the words of a hoy who is under ton 
years of age. With respect to one who has arrived at the tenth 
(year of his age) with understanding, and has divorced (his wife) 
according to sunnat, or traditions, there is one report that the 
repudiation is legal, but the report is not well authenticated.* 
And,— 

DXC. If the guardian of such a one should divorce 
(the wife of his ward), the act would be invalid * 

Because the right to divorce belongs exclusively to a. husband; 
and the inhibition which the law imposes on a minor is one which 
in the natural course of things will soon be removed.! However, 
DXCI. If a minor should attain puberty, and be deficient 
in understanding, his guardian may divorce (his wife) when 
it becomes advisable with a due regard to his interests.! 

DXCIL Divorce by an insane person is not valid, nor 
by one in a state of intoxication, nor by one who has lost 
the use of his faculties by a temporary stupor, or by drink¬ 
ing a narcotic, as there can be no real intention (in such 
cases), nor can a guardian divorce on behalf of one who is 
in a state of intoxication (a).f 

(a.) Because the cause which prevents his own exercise of the 
power is likely soon to be removed, and he is for the time like- 
one asleep.! But,— 

DXCIII. A guardian may divorce for an insane person ; 
and if he has no guardian, the Sultan, or any person to 
whom he may have delegated the superintendence of such 
matters, may (if necessary) divorce on behalf of the insane 
person.* __ 


Annotations. 

dxcii. Regard is not had to the divorce given by an insane person 
except in his lucid interval.—Tahrfr irl-Ahkam. 

The watt, or guardian, of an insane person can, however, divorce (his 
wife); and if there is no guardian, the Suttdn or the person to whom he 
may have delegated the superintendence (of such matters), may divorce 
on behalf of the insane person, if necessary.— Ibid. 


* Vide Shardya nl-Islam, p. 311. 
f Shardya ul-IsMw, p. 312. 
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DXCIV. Divorce given under compulsion is not 

valid (b)* " — 

(b) Three things are necessary to the establishment of com- Principle, 
pulsion: L—The compeller must be able to do what ho threatens ; 

2.—There must be strong ground to apprehend that the compel- 
lor shall do what he threatens, if compliance with what he desires 
is refused: 3.—The threat must involve some serious injury to 
the compelled person himself, or to some one dear to him as his 
own soul-such as a father, or a child. It makes no difference 
whether the threat be of death, or wounding, or abuse, or beating. 

But in estimating the quantum of abuse which may be endured 
without amounting to compulsion, the places where the compeller 
and compelled are residing must be taken into consideration. I 
trifling injury is not sufficient to establish compulsion. 

DXCV. The design, or intention is required for the valid- Principle. 
ity (of a divorce), though an express form of words is also 
necessary; insomuch that divorce cannot take eilect, it 
there is no intention on the part ol the divorcer. 

As, for example, if the man was careless or asleep, or labouring Example, 
under a mistake. And if a man forgetting that he has a wife, 
says—“my women are divorced/’ or “my wife is divorced and 
should then recollect (that he is married), no separation would 
thereby tako place. Or if, after divorcing (his wife), ho should 
say “ T did not intend itoutwardly his assertion must be 
received and credited, though inwardly and in conscience he is 
bound by his intention, whatever it may really have been. I us 
is the case, even though he should make some delay m explaining 
his intention, provided that the woman is still m her uldat, 
because it is a declaration of his intention. >So, 

DXCVI. To effect a valid divorce, the divorcer rrindph. 
must be adult and discreet, and lie must pronounce 
it intentionally and of his free will. 


Annotations. 

dxciv. Divorce given under compulsion does not take effect.—Tahrir 
ul-Ahkam. 

dxcv. Intention is required in giving a divorce. So, when a man has 
pronounced the divorce by mistake, inadvertently, or when asleep, it will 
not take effect; so, also, when he is drunk or not in possession of hie 
senses and faculties.—Tahrir ul-Ahkara. 


* Shardya ul-Ishhn. p. S12. 
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DXCVII. An absent person may lawfully appoint an 
agent to divorce liis wife without any difference of opinion. 
So also may a husband who is present (with his wile), 
according to the most correct opinion * 

Although the Shaikh has said that the appointment of a 
woman as her husband’s agent to divorce herself would not 
be valid, yet it would seem that such an appointment is 
lawful* Hence,— 

DXCVIII. A husband can lawfully appoint his own. wile 
as his agent to divorce herself* 

If a man should say (to his wife) “ Divorce thyself 
thrice ” aud she should do so only once, it has been said that 
the divorce would be void, while others insist that a single 
divorce would take effect. And so also if he should say 
“ Divorce thyself once” and she should do so three tvnics, iu 
has been said that the divorce would be void ; but here also 
others maintain that one would take effect; and this 
opinion is more in conformity with the general principles 
of the law * 

The Divorced,] or the subject of Divorce. 

DXCIX. The subject of divorce is every woman 
over whom a man ( i.e the divorcer) has complete 
power under a permanent and valid contract ot mai- 
riage.—Tahrir ul-Ahkam. 

With respect to the (woman) divorced, there are five 
conditions. 


Annotations. 

dxcvii. It is not required that the husband should pronounce the 
divorce in the presence of, or directly to, his wife; for when the husband 
appointed an agent, and the latter pronounced the divorce m the 
absence of his or her client, it would be valid.—Tahrir ul-Ahkam. 

dxeix, dc. For a woman (to be the subject of divorce) it is required 
that she’be at that time a wife (of the divorcer).—Mafatih. 

If a man should say (to his wife) “ I am repudiated to thee,” the 
words would have no effect, as a man is not a fit subject of divorce.— 
Sharaya ul-Islam, p. 315. 


* SJumiya nl-IsUn, p. 12. 
f The second pillar of divorce.—See ante, p. 393. 
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DC. The first condition is, that she must be Lv ^: uK 
(the divorcer’s) wife* (at the time). Principle• 

Because if a man should divorce a woman whom he has enjoyed 
bv virtae of a r“ht of property, or if he should divorce a woman 
who was at thermo a stranger to him, though he should^subse¬ 
quently be married to her, the divorce would have »»« «, 

also if a mau should suspend a divorce ou marriage, (that is 
make it conditional ou the occurrence of the event), the divorce 
would not be valid.* 

DCI. Tl.e second condition is, that the woman 
he married by a permanent contract.* 

For there can he no divorce of a legalized slave, or of a 
woman enjoyed under a mwtd, or temporary contract, oven 
though she be free.* 

DCII. The third condition is, that she be not 
(then) in lier courses, or in a nifds f after child¬ 
birth ( c ).* 

(c.) The above condition is applicable only to a woman who 
has been enjoyed, and is ordinarily subject to the courses, and 
whose husband is present with her, or if absent, has riot been 
away from her so long as to be assured that she has passed from 
X? period of purity in which ho had connubial mtercourse with 
her to another such period.* 

Tf a man should divorce his wife while they are both living m 
the same city or ho has been absent from her less than the time 
mentioned, and she is then in her courses, or in a M the divorce 
is void, whether ho wore aware of the tact 01 not. 1 it, 

If he has been absent from her so long as to feel assured that 
she must have passed from one period of purity to anothei, a d 
he should then divorce her, the divorce would be quite valid, 
even though they both subsequently agree that she was actually 
X her muses at the time : so, also, if he should have departed 
from her during a period of purity in which he had not approached 
her matrimonially, her divorce would be valid. A id, 

IX3III. If a man should divorce a wife with whom he PnmpU 
never had connubial intercourse, the divorce would be Law¬ 
ful, though she were actually in her courses at the time. 


* Shardya ul-Ittldin, p. 812. 
f See tlie foot-note at p 391. 
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lkctpre DCIV. The fourth condition is, that the woman 
— be mustabrat* or purified (d ).f 

'inciple. 

For if a man should divorce his wife during a tuhr, or period of 
purity, in which he lias had connubial intercourse with her, the 
divorce would bo ineffectual, f 

( d .) The above condition is not required in a woman who is 
passed child-bearing (ydwak), nor in ono who has not attained 
puberty, or who is pregnant, f 

With regard again to a mmtdbardt * when three months have 
passed without any appearance of the monthly discharge, if such a 
one is divorced before the expiration of the three months, the 
divorce is without effect, f 

Principle. DCV. The fifth condition is, that the woman 
divorced be distinctly indicated (e).f 

( e .) That is, by tho man’s saying “such a one is divorced,” 
or by pointing her out in such a manner as to remove all doubt 
on the subject.■)* 

Principle. DCVI. If a man has only one wife, and should say 

“my wife is divorced” the divorce would be valid, as there 
is no room for ambiguity. But if he has two or more wives, 
and should say “ my wife is divorced/’ then if lie intended 
some one of them, the divorce is valid, and his explanation 
(of the one whom he intended) must be accepted! 

If, again, he had no particular one in his mind, (or he used tho 
words without any positive intention), some of the doctors main¬ 
tain that the words would bo entirely nugatory for want of dis¬ 
tinct indication, while others insist that there would he a valid 
divorce, and that tho particular woman must bo picked out by 
lot. This (last) opinion seems more agreeable to the general 
principles of the law.f 

Principle. DCVII. If a man, supposing a stranger to be his wife, 

should say to her “ Thou art divorced,” his wife would not 
be divorced, for the man must be assumed to have intended 
the person addressed.f 


* That is purified from the menstrual flux, and has had no sexual inter¬ 
course with her husband since the purification. The object of this condi¬ 
tion seems to be to prevent a confusion of seed and the consequent doubt 
of paternity, if the woman should marry ag-ain, and have a child.—Note 
by Mr. Neil Baillie. 
f Shardya ul-Islam, pp. 312 & 313. 
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DCVIII. It is necessary that divorce he given affecting 
the whole person of the 'wife. Consequently, should the 
husband say “ tliy hand, leg, or hair' is divorced,” it shall 
not be operative.—Tahrir ul-Ahkarn. 

On Form* 

As a general rule, marriage being an act of chastity, 
favored by the law, and in its own nature not admitting 
of being dissolved, it is necessary in taking off or removing 
the tie to adhere strictly to the terms of legal permission.f 
DCIX. The form of the words especially ap¬ 
pointed for dissolution of the marriage tie is— 
“ Thou art divorced,” or “ such a one, or this person 
is divorced,” or any similar word indicative of the 
individual who is intended to be divorced.f 

DCX. Divorce cannot be effected in writing, 
nor in any other language than the Arabic, when 
there is ability to pronounce the (Arabic) words 
especially appointed, nor by signs except where the 
party is unable to speak. So,— 

BOXI. If the husband is dumb, divorce may be effected 
by any signs indicative of his purpose.f And,— 


Annotations. 

deix. The express divorce is given by a single term, which is by 
saying, “ thou art divorced,” or “ this person, or such a one, is divorced,” 
and the like.—Tahrir nl-Ahkam. 

The approved opinion is that the utterance (of divorce) be express 
or unequivocal—as “ thou art divorced,” and the like.—MafUtih. 

dcx. Being unable to speak Arabic , should the husband expressly 
pronounce the divorce in another language, it would take effect, but 
not if lie is able (to speak Arabic).— Ibid. 

dexi, dexii. In like manner, divorce would not take effect without 
speaking, unless the divorcer was unable to speak,—as a dumb man, for 
instance, would give divorce by a sign; but being able to speak, if 
a man, whether absent or present, writes out the sentence of divorce, 
it will not be operative; while being unable to speak, if he writes out 
the sentence of divorce, it will take effect.—Tahrir ul-Ahkam. 


* The third pillar of divorce.—See ante> p, 31)3. 
f Shardya ul-Isldm, p.. 314. 
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DCXIL Though divorce cannot be given in writing by 
one who is present and able t$o pronounce (the proper 
words), yet, being unable to speak, if he (tire divorcer) writes 
them, thereby intending divorce, it is valid and elective. 

Some doctors are of opinion that divorce takes place by 
writing if the husband were absent from his wile, but this 
opinion is not to be relied upon.* 

DCXIII. Divorce given implicatively or ambigu¬ 
ously does not take effect whether intended or not. 
Tahrlr ul Ahk&in. 

If a man should say (to his wife) “Thou art vacated,” or 
“ free ” or “ the reins are on thy neck,” or ‘ betake yourself to thy 
■people/’ or “ thou art absolutely separated” or “ thou art unlaw¬ 
ful o,. out off/’t nothing (i.e., no divorce) would take place, 
whether the same be intended or not.f 

If a man should say (to his wife) “count,” intending divorce 
thereby, it is maintained that there would be a valid divorce, and 
t here is a tradition to that effect, recordedby Nalhitmd Abu A hd%llah 
(on whom be peace); but this has been disputed by many of the 
doctors, whose opinion is more in accordance with the general 
principles of the law. i 

DGXIV If the husband of a woman being asked “ if 
ho has divorced liis wife/’ say “ yes,” there would bo a 
valid divorce. 

Thus the Shardya ul-Tsldm :—*< It is said that if a person were 
asked ‘ Hast thou divorced such a person/ and he should answer 
‘ ves * thero would bo a valid divorce. But if the question were-— 
‘ Hast thou separated, or vacated, or released V and he should 
answer 'yes/ then nothing would follow. ”t 

DOXY. Divorce, in respect of its form, must be 
entirely free from any condition or description. J 
a por” (says the author of the SkciTiiya uI-IsIum) “ 3 take no 
account of those who think differently from me (on the subject)/ 
And,— 


* Skarcvya ul-Isldm, p. 814. 

+ According to the Hanffites, however, divorce, if intended, would take 
place by any of these terma. Yule pp. 412 & 418 oi Lecture XJ.II, delivered 
by me in 1873. 

f Shardya itl-lshim, p. 314. 
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DOXVI. Even though the husband, in pronouncing the Liccturk 

divorce, should merely explain himself by saying twice,” __1 

or “ thrice,” only a single divorce would take effect.* Principle. 

Some insist that it (i.e., the above) would be void. Others, 
however, maintain that a single divorce would take effect by 
reason of the word “ divorced,” the rest being surplusage ; and this 
latter opinion is supported by the more generally received of the 
two traditions.* 

DCXVII. Should the husband say to his wife <f thou art Principle. 
divorced according to the Simncit” the divorce would be 
valid, if she were then in her purity (f ukr). 

Thus the Shardya ul-Isldm :—“ If he should say 
‘ thou art divorced for the Sunncit,’ the divorce would be 
valid, provided the wife were then in purity; and so also if 
he said * for the haddt! It were, however, better to say 
that (in the latter case) divorce would not take effect; 
because wo do not allow that kind of divorce; so the latter 
is without meaning. Further, if a husband should say (to 
his wife) ‘Thou art divorced this very instant, if divorce 
can be effected upon thee/ tbe Shaikh has said that there 
would be no divorce by reason of its being made dependent 
on tbe condition; and this is right, if the divorcer were not 
aware (of the woman’s state at the time); but if he knew 
that she was in a state to be legally divorced, effect should 
be given to his words; for though there is a condition in 
appearance, there is none in reality.”* Hence,— 

DCXYIII. If a husband should say to bis wife “ Thou Principle. 
art divorced at this instant, if divorce can be effected upon 
thee,” slie would be divorced if the husband knows that 
she was then in a state to be legally divorced. 

DCXIX. If the husband should say (to bis wife) Principle. 
“Thou art divorced the most just, or the most perfect, 
or the best, or the best and worst, of divorces,” the divorce 
would be valid, as it is not impaired by the words super- 
added,* 


* Shardya ul Islam, pp. 314 6c 315, 
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ON TESTIMONY, 
On Testimony .* 


lkotire DCXX. It is necessary that two (just) wit- 
— nesses be present and hear the divorce given, 
Principle. whether they are called upon to attest it or not.f 


DCXXI. It is also necessary for the validity 
of a divorce, that the witnesses hear the wording 
of the divorce; so that if they are merely present, 
and do not attest, divorce does not take effect, 
though all other conditions may have been complied 
with. Hence,— 


DOXXII. No divorce would take place if there be only 
one witness to it, though he be a just man, nor even with 
two witnesses if they are not just, or are reprobates; but it 
is necessary that there be present two witnesses of known 
probity, f 


Some of the doctors, however, think it sufficient that the 
witnesses are Muslims ; but the first opinion is better founded on 
traditional authority.f 


Principle. DCXXIIL It is necessary that the witnesses be present 

together when divorce is given.—Tahrir ul-Ahkam. 

Consequently,— 

Principle. DCXXIV. If one of the witnesses should testify to the 
constitution (of tlie divorce), and then the other testify to 
it separately from the first, divorce would not take elFect.j 


Annotations. 

dexx, It is necessary that two witnesses of known integrity he 
present; and hear the divorce pronounced, or see the writing, or giving 
a sign in the case of (the divorcer) being dumb or unable to speak.— 
Mafatih. 

doxx—dexxvi. Divorce does not take effect unless the same be 
(pronounced) in the presence of two just witnesses who should hear 
(the utterance thereof), whether they attest it or not. The testimony 
of women, whether given separately or in conjunction with a man, is 
not accepted.—Tahrir ul-Ahkam. 


"•See fourth pillar of divorce. See ante, p. 393. 
f Skaraya ul~ Islam, p ; 316. 
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DCXXV. But when they testify to the acknowlodg- hvcTvnn 
rnent of the fact, it is nofc necessary that their testimony xv> 
should be given together.* Yet if one should testify to the 
fact of the divorce, and the other to the acknowledgment jfnnc ^ e ' 
of it, their testimony coaid not he received/ 

DCXXYI. Testimony of women, whether they Principle. 
he alone or together with men, cannot be received 
in respect of divorce.* 

DCXXVII. If a man should divorce his wife without Principle. 
witnesses, and then divorce her again when witnesses are 
present, the first divorce would go for nothing/ 

DCXXVIIL When a divorce is given in the pre- Principle. 
sence of witnesses, it takes effect provided that the 
appropriate words are employed.* 

Divorce by a Sick Man. 

DCXXIX. It is abominable for a sick man to Principle. 
divorce (his wife) ^ yet if he should do so, the divorce 
is valid, and he would inherit from her (if she should 
liappelt to die) during the iddat for a revocable 
divorce. But lie has no such right if the divorce 
were absolute (bain), or hot death should not occur 
till after the expiration of iddat .f 

DGXXX. The wife (on the other hand) has 
a right to inherit from him if he should die at any 
time within a year from the divorce, whether it 
were revocable or absolute, provided that (in the 


Annotations. 

dcxxix. It is abomiuuble for a sick man to divorce (his wife); yet, if 
he divorce her, it is valid. They will inherit from each other if the wife 
returned or was recalled during her iddat . But they shall not inherit 
either before or after the iddat , if the divorce was irrevocable.—Tahrir 
ul-Ahkam. 

dexxx. The woman will inherit from the husbandin the irrevocable as 
well as revocable divorce during one year from the date of the divorce. 


* Shardya ul-Isldm. p. 316, 
f Vide Lecture XVII. 
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meantime) the woman has not married, nor the man 
has recovered from the disease in which he had 
divorced her. But if he should recover, fall sick 
again, and then die, she would not inherit, unless 
she were still in her iddat for a revocable divorce.* 

If ho (the sick man) say “ I di vorccd her three times 
when in good health/' his word is to be received, and she is 
not to inherit from him, though it would seem that no 
credit ought, to he given to his word as against her* 

DCXXXI. If a sick man should slander his wife and 
should go through the form of the Han, or imprecation, 
against her, then she would be absolutely divorced by the 
Han ,f and would have no right of inheritance in virtue of 
the special effect of a divorce in sickness/ 

But the question is— -whether she should have such a right on 
account of the suspicion which attaches to his slandering her in 
such circumstances 1 This question has been answered in the 
affirmative. The usual effect of divorce in sickness is, however, 
given (to his act) without any regard to the suspicion attaching 
to it.* 

DCXXXTI. A wife loses also her right of inherit¬ 
ance if separated on her own solicitation, under a 
khuld , or under a mubdral.% 

Thus the Shardya ul-Tsldm :—“ There is also a doubt 
regarding her right to inherit when divorced on her own 
solicitation. And here it is more in accordance with the 
general principles of law to say that her right of inheritance 
is lost. So also when she has been released from the mar¬ 
riage tie by a khuld, or 'muhdmt”] 


Annotations. 

Provided, in the mean time, she did not marry, or the divorcer did not 
recover. But if he recovered, again fell sick, and died within a year, or 
if the woman married another man before or after a year, she will not 
inherit.—Tahrir ul-Alikftm. 


* Sliardya vl-Islam. pp. 317 Sc 318. 

f According to the Shiahs, this is the immediate effect of lidn, or impre¬ 
cation ; while according to the Hanifitos, there is no separation of the 
parties without a divorce by the husband, or a decree by the judge, 

$ Vide Lecture XVI, 
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LECTURE XYI. 


ON RHULA, MUBArAT, ZIHAr, IlI AND WAN. 


On Khida. 

In the event of disagreement between a husband and 
wife, or for any other cause, the latter, on payment of a 
compensation or ransom to the former, is permitted by law 
to obtain from him a release from the marriage tie. ouch 
release is technically termed M khula' 

DCXXXI1I. The pillars or essentials are: the Principle.- 
khdli, or the grantor of release; the mukhtaliah, or 
the woman obtaining the release; the form; and the 
two exchanges*—Tahrfr ul-Ahk&m. 

DCXXXIV. The conditions required in the hhdli, Principle. 
or the grantor of the release, are four: puberty, 
sanity, freedom of choice, and intention. Hence,— 

DCXXXV. To effect a valid hhvMi, or release from the Principle. 
marriage tie, the man granting it must be adult in age, 
sane, free in choice, and it must be granted intentionally. 
Consequently,— 

DCXXXVI. No lihulA is valid if granted by a boy under FrindpU, 
puberty, or by an insane person, or by one acting under 
compulsion, or in a drunken state, or in a paroxysm of such 
anger as to take away all real intention.* 



Annotations, 


dcxxxiv, dcxxxv. KhuM does not take place if the grantor of it be 
a minor, though he be a murdhik , or one approaching puberty, and grant 
it with the permission of his guardian or another person ; not also it he 
is an insane. It is not also effected uuder compulsion, nor in a drunken 
state, nor in a paroxysm of anger such as to take away all intention. 
Taluk ul-Ahkam. 


Skaraya ul-Isldw, pp. 329 & 330, 
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The author of the Tahrtr ul~Ahkdm saysThe khuld 
wanted by an idiot is valid, yet if the ransom is delivered 
into his hands, the woman is not exonerated from the liabi¬ 
lity, so she must pay it to his wall or guardian.” 

DCXXXVII. If khuld is considered in the light of a 
divorce (talalc)> it is void when entered into by a guardian 
for his ward ; hut if khuld is not a divorce, it is valid when 
given by a guardian for something in exchange.* 

DOXXXVIII. On the part of the mukhtaliah , or 
the woman receiving a khuld , it is required, that 
she remain tdhirah , or pure, no eonnubiariintercourse 
having taken place during (that) tahr, or purity,— 
in case she be a woman whose marriage has been 
consummated, who is not past child bearing, ancl 
whose husband is present with her. It is also re¬ 
quisite that she has some aversion to her husband.* 
DOXXXIX. Khuld of a pregnant woman is valid, even if 
there should be some appearance of a discharge of blood, as 
divorce would be valid in such circumstances, though it 
might be said that the courses arc upon her. So, also, of a 
woman whose marriage lias not been consummated, though 
she were actually subject to them at the time * 

DCXL. A woman who is past child-bearing may be 
the subject of a khuld , though connubial intercourse would 
have taken place during the tuhr or period of purity* (in 
which it is effected). 

Annotations. 

dcxxxviii. As regards the mukhtaliah, or the ■woman obtaining release 
from the marriage tie, it is required that she should obtain it, (luting a 
tothr or period of purity iu which the husband did not approach her, in the 
case of her being an enjoyed wife and not past child-bearing, not a 
minor, not also pregnant, and her husband being present with her, but 
not otherwise. — Tuhrir ul-Ahkatn. 

dcxxxix. The khuld of a pregnant woman is valid even though she be 
menstruating, in the same manner as her divorce becomes valid. — Ibid. 

dcxl. The khuld of a womau who is passed child-bearing, or is a 
minor, or is pregnant, is valid, though connubial intercourse has taken 
place with her at the time.— Ibid. 


Skardya ■uUIaldm, pp. 329 & 330. 
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The Form of Khuld . L 'xvi rb 

DCXLL It is required that it be express and 
given solely by the word “ khuld ” or “ taldk ” (divorce); PrincJ P 1 ^ 
and that it be free from any condition.—Tabrir ul- 
Ahkara. 

As if a man should say “ I have released thee from the Illustration, 
marriage tie for so much ( khuldtu-kiald kazd)f or “ such a one 
is released from the marriage tie for so much (fuldnatun 
WMlchtaliatun aid kazd)” If it be asked whether release 
from the marriage tie (khuld) is effected by this (< i.e., the 
above) alone, the tradition is in the affirmative. The 
Shaikh, however, insists that it is not effected by those 
words unless they are followed up by taldk, or divorce.* 

DCXLII. If a man should enter into & khuld Principle. 
and stipulate for a power to revoke it, the khuld 
would not be valid. So, also, divorce for an exchange 
would be invalid with a like condition. 5 * 

There is no doubt that it (the khuld) is not effected by 
the expression “I have liberated thee for a ransom (faded- 
tu-ki) ” without the addition of the word taldk (divorce ); 
nor by the expression “ I have cancelled thee ( fasakhtuki), v 
“J have separated thee (abantu-ki), ” nor by “ I have cut 
thee off (battoMu-ki)f nor by u takail (dissolution).”* So,— 

Supposing that the word “ khuld ” is sufficient, another question 
rises whether it is cancellation of the marriage contract or a 
divorce. Martazd says, “It is a divorce,” and this Opinion is 
supported by traditions. The Shaikh, however, appears to con¬ 
sider it as a cancellation ; and in this view of it no account thereof 
can be taken in the number of divorces. * 

DCXLIII. Divorce, when given for a ransom, Principle. 
takes effect absolutely, though no use lias been made 
of the word khuld* 

DCXLIY. If a woman should ask her husband for & Principle. 
divorce in exchange for something, and he should grant 
her khuld, or release her from the marriage tie, without 
using the word divorce (taldk), it would take effect * 


Shardyq ul-I&ldm. pp. 329 k 330. 
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DCXLV. When a khuld lias become valid, the 
husband has no power of revocation, the wife, 
however, may reclaim the ransom during the sub¬ 
sistence of the iddat \ and if she should do so, he 
may then revoke the khuld if he please.* So,—- 
DCXLVL In the case of the ransom not being 
reclaimed before completion of the iddat , the khuld 
becomes thereafter an absolute divorce.* 

A jrmkhutalah, or woman released by khuld , is not 
affected by a divorce pronounced after the khuld; because 
the latter is subject to the condition of the ransom being 
reclaimed. Yes, if the woman should reclaim the ransom 
(within the iddat), the husband may lawfully revoke (the 
khuld), and then divorce her de novo * But,— 

DCXLVII. If the woman is one who should not observe 
iddat, —that is, if she is unenjoyed, past child-hearing, or an 
infant,—the husband cannot at all revoke the khuld , whether 
the khuld was given by the word talak, or by any other 
word, and whether he returned the exchange or not.— 
Tahrir ul-Ahkam. 

DCXLVIII. Iii khuld it is necessary that there 
should be two just witnesses to it, and that there be 
intention, as in divorce.*—Tahrir ul-Ahkam. 


On the Exchange or Ransom for Khuld. 

Principle. DCXLIX. As respects the exchange or ransom, 
it is required that the same be known by sight, or 


Annotations. 

dcxlv. Wlicn a man lias granted hhvM , lie cannot revoke it, unless 
within the iddat, the woman should reclaim what she gave as ail 
exchange for the khuld .—Tahrir ul-Ahkam. 

dcxlviii. It is further required for the Validity of the contract that 
it should he entered into before two witnesses present at the time. 
It is also necessary that it be free from conditions. 

When the husband grants a khuld to his wife for a thousand, without 
expressing the meaning and intention, the khuld is invalid.—Sharaya 
ul-Islam, p. 329. 


Shardya ul-Islam, p. 331. 
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description, so that there be no ignorance respecting Lrotur® 
its quantity, description and species; and that it be —~ 

mdl or property (with respect to a musalmdn ).— 

Tahrir ul-Ahkain. 

DCL. Whatever may be validly given as dower,* Principle. 
is also valid as the ransom of khuld ; and there 
is no limit (to the amount or quantity) of the 
same, so that it may lawfully exceed whatever was 
given to the woman as her dower, or on any other 
account.f Hence,— 

DCLI. If the ransom is something the property Principle. 
in which is unlawful to a musalmdn , as wine, for 
instance, it is invalid.f 

If tho khuld was for vinegar, and it proves to be wine, the 
transaction is valid, but the husband is entitled to have that 
quantity of vinegar, f 

Where, however, tho ransom is a fcetus, of which a beast or a 
female slave is pregnant, the khuld is not valid.I 

DCLII. When a ransom is not produced, its P rinci P^ 
kind, quality and quantity must be mentioned; but 
if produced, mere inspection is sufficient. When it 
is money, it must be paid in the coin most prevalent 
in the city, unless some particular currency is men¬ 
tioned, when it must be paid in that.f 

DCLIII. The ransom may be disbursed by the woman Principle . 
herself, or by her agent (waif), or by one who has become 
her security for it, with her permission.f 


Annotations. 

del. Any thing that can validly be a dower can validly be a ransom, 
whether it be a thing itself or usufructuary,—as suckling, hizdual , 
maintenance, and tho like.—Mafatih. 

dclvi. There is no limit of ransom; but it is necessary that the same 
should be known in order to be capable of delivery.— Ibid, 


E 2 




* See ante, p. 852. 
f Skaraya ul-IHdm , p. 320. 
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But whether it may be paid by a mere voluntary, is liable to 
doubt, the better opinion being against such payment.* 

If the ransom (of khvJ.a) be the suckling of the husband’s 
child, it is valid, provided that the time dining which the 
suckling is to last is distinctly specified .* 

So, also, if a man should divorce his wife in exchange for 
the child’s maintenance (the transaction would he valid), 
subject to the condition that the quantity of the food and / 
clothing which may be required, and the time for which 
they are to be provided, are distinctly specified* 

If (in either of the last two cases) the child should die 
before completion of the time, the divorcer would be en titled 
to a compensation for so much of it as would remain un- 
expired, namely, the hire of a like (nurse), if the ransom 
were the suckling of the infant; but if it were the infant’s 
maintenance, the value of the food and clothing that would 
have been required for him for such period.* 

If a husband should enter into a khuld with his wife for 
a consideration sufficiently described, and which, when deli¬ 
vered, does not come up to the description, he may return 
what has been so delivered, and demand its exchange for 
something corresponding to the description* 

So, also, if the thing delivered be blemished, he may 
return it, and claim an exact similar unblemished tiling, or its 
value; or he may retain the thing, and require a compen¬ 
sation for the blemish.* 

DCLIV. If a khuld is made with two women for 
one ransom, the khuld is valid, and the ransom is 
payable by them equally.* 

If two women should say (to their husband), “Divorce us for 
a thousand,” and he divorces only one of them, lie is entitled to 
half the sum; but if he should subsequently divorce the other, 
the divorce would be revocable, and he wouMhavc no title to the 
remainder on account of his delay in responding to what required 
an immediate answer.* 


Shardya nl-Zsldm, pp. 329 & 380. 
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DCLY. If a man enters into a khula with his Lbotchb 
wife for a specific article which belongs to another "—- 
person, the khula is valid, and the husband entitled Principle. 
to the value of the article, or something similar to 
it, if it belong to the class of similars. 

Thus tho Shardya ul-Tsl&m < : — If a man should enter into a 
khuld with his wife for a specific article which proves to bo tho 
property of another, it has boon said that the khula is void ; but 
it were better to say that it were valid, and the man entitled to 
the value of the specific article, or something similar to it, if it 
belong to the class of similars.”* 

DCLYI. It is lawful to appoint a wakil, or agent, in Principle, 
khula on behalf of tho woman, to ask divorce from the hus¬ 
band, to fix the amount of tho exchange or ransom, and to 
deliver and pay the same; also one on behalf of the man, to 
stipulate for the exchange, to take possession of the same, 
and to effect the divorce*-— 

DO h VII. If the 'exchange is destroyed before possession Principle. 
thereof was taken (by the husband), the right thereto is not 
lost, the woman is bound to give property similar to that 
(destroyed), or the value thereof, if there is nothing similar 
thereto* 

So also the Tahrir ul-Ahlcdm :—“ When the husband granted 
khula for a property, and it was destroyed before being tukou 
possession of (by him), tho woman is bound to give property 
similar to the one destroyed, or the value thereof, if there is 
nothing similar. ”—Tahrir ul-Ahkfim. 

DOLVIII. When a woman has appointed an agent for Principle, 
her khula generally, the ransom must not exceed hep proper 
dower, to be paid in the coin of the place. And, in like 
manner, when the husband appoints an agent for khula in 
general terms, and the woman’s agent gives more than the 
proper dower, the ransom is void, and the divorce takes 
effect revocably without the agent being responsible. And 
if the husband’s agent should grant the khula for less than 
the proper dower, the khula would be void. So, also, if he 
should divorce her for such a ransom, the divorce would not 
take effect, as he acted contrary to his instructions * 


SJiardya ul-Islavi , p. 330. 
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Ikotdre DCLIX. When a woman’s father says to her husband 
_ —“ Divorce her, anrl thou art free from her dower,” and bo 

does divorce her, the divorce is valid revocable, and she is 
nncipu. ne j t ] ier obliged to discharge her husband from the payment 
of the dower, nor is her father responsible.* 

Principle. DOLX. It a stranger obtained hhuld for a woman from 
her husband, it is valid, provided it was with her consent 
and property, because the man acted only as her waled, or 
agent.* 

pnndpie. DCLXI. If a sick womanf obtains hhuld for 
her proper dower ( mahr-ul-mithl ), or for less, it is 
valid; but if for more, the excess must not exceed 
one-third of the whole of her estate.—Tahrir ul- 
Ahkam. 

So also the Shcirdyct, ul-Isldm: —“If a woman should 
enter into a hhuld during her death-illness, the transaction 
would be valid, though the ransom exceed a third (of her 
estate). But in respect thereof it is maintained (by some of 
the doctors), that any excess over the proper dower (mahr- 
ul-mithl) must come out of one-third (of her estate), and 
tills opinion is in accordance with the principles of the law.” f 

Khuldy granted by a sick man for the (woman’s) proper 
dowei', or without it, is valid, since he is competent to grant 
a divorce without an exchange .—Tahrir ul-Ahkam. 

The conditions which nullify hhuld are those which the 
contract itself does not require.*! 

For instance, if the husband should say <{ If you revoke, I 
revoke,” this condition would not nullity the contract, as it is one 
which the hhuld requires. So, also, if the wife should stipulate 
for a rignt to reclaim the consideration, (the hhuld would still be 
valid). But if the husband should say “I havo given you a 
hhuld, if you wish it,” tho hhuld would not be valid, though she 
should wish (the same); for this is not a condition' which the con¬ 
tract requires; so, also, if he should say “ If thou wilt be res¬ 
ponsible to me for a thousand,” or “ If thou wilt give me,” or 
words to the like effect; so, also, if he should say, “ when,” or 
“whenever,” or “ at any time,” (the khula would not be valid), J 


* Shardya ul- Islam, pp. 329—333. 

| Here by a “ sick woman ” is meant a wife in her death-illness. 
J Shardya ul-Isldm, p. 331. 
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These may be gathered from the following cases:—■ — 

DCLXII. If a man should compel his wife into PriilGi f^ 
(an arrangement for) a ransom, he would do what is 
unlawful; and if he should thereupon divorce her, 
the divorce would be valid without any obligation 
(on her part) to deliver the ransom to him. This 
divorce, however, would be revocable.'* 

DCLXIII. If a husband should grant a khuld to Principle. 
his wife, while their dispositions and tempers are 
still in harmony, the khuld would not be valid, and 
he would not become the proprietor of the ransom. 

And if he should divorce for an exchange in like 
circumstances, he would not become the proprietor 
of the exchange, hut the divorce would be valid, 
though with liberty to him to revoke. 3 * 

If a woman has been guilty of any profligate act, her husband 
may lawfully annoy her to ransom herself. It has been said, 
however, that this is abrogated, and is no longer permitted.* 

DCLXIV. When a khuld has become valid, the Principle. 
husband has no power of revocation; the wife, 
however, may reclaim the ransom (at any time) 
during the iddat, and when she does so, the husband 
may revoke (the khuld) if he please.* 

DCLXV. If a man should grant a khuld to his Principle , 
wife with stipulation for revoking it, the khuld would 
not be valid.* 


Annotations. 


dclxiv. When the contract tor ransoming has become valid, the hus¬ 
band has no right to revoke ; the wife, however, can reclaim the ransom 
before completion of the iddat; and, upon her doing so, the husband is 
competent to revoke (the contract) if he please.— Mafulih. 


Shirdya uUlsl&n, p, 331, 
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4H on mubXrXt. 

Mubdrdt, in law, signifies mutual liberation, or release 
from the marriage tie. 

DCLXVL Mubdrdt is like khula , with this 
exception or difference, that mubarat is founded upon 
the mutual aversion of husband and wife, while 
khula is founded on the aversion of the wife alone; 
and that in mubarat the husband can take (in ex¬ 
change for it) no more than what the wife Had 
received from him, any excess being unlawful, while 
in kliuld it is quite lawful. * 

According to the general agreement,— 

DCLXVII. In mubarat the use of the word 
taldk (divorce) is necessary to effect separation. 

Thus the 'Shantya ul-Tslam We are all agreed that in 

mubdrdt the word taldk is necessary to effect a separation 
between the parties, while (with regard to its being required) 
in khula , there is a difference of opinion.”* 

DCLXVIII. MyMrdt is effected by the husband’s say¬ 
ing “ Bd'rttu-hi aid kazd, fa anti tdlikun ” (I have liberated 
thee for so much, so thou art liberated).* 



Annotations. 


dclxviii. The form (of mvMrdt as well as of khuld) should be 
express, as: “ hhaldlu-ki li-kdza, or aid kazd (I have released thee from 
the marriage tie for this or upon this);” “ BdrUu-ki li-hiza or aid 
kazd (I have liberated thee for this or upon this)or the like.—MafatiU. 

Murdbdt is effected in the case of mutual aversion (between husband 
Hnd wife), as by the husband’s saying “ BdrUu-ki, aid kazd, anti td- 
likun (1 have liberated thee for this, thou art divorced) but if he 
should divorce her without using the word mubdrdt. , an absolute divorce 
would take place, and the exchange must be redeJivered; but if the 
word mubdrdt is alone used without the word taldk, then taldk, or divorce, 
shall not take place according to the Ijmda or concurrence of the 
Learned.—Tahrir ul-Ahkam. 

In mubdrdt it is not lawful for the husband to take more than what 
he gave her.— Ibid. 


Shardya ul-Jitdm, p, 333. 





In hhula and mubdrdt , the conditions or requisites are Lkctuwc 
the same as in taldh, or divorce, and each of them is a taldh XVJ ; 
for iiu exchange. There are, however, additional requisites, 
one of them is the -wife’s being willing to give the exchange; 
another condition, which is peculiar to the kliula, is her 
aversion to the husband, as without it the taldh will not be 
valid, and the husband will not be the proprietor of the 
exchange. There are two other conditions which are peculiar 
to the mubdrdt, —one of them is the mutual aversion, and 
the (other is the) exchange not exceeding the (woman’s) 
dower. If there is no aversion, then, according to the 
generally received opinion, the taldJc is valid, but the 
exchange void : such also is the case when the husband 
compels his wife to give the exchange, and grants a divorce 
for it; but when he gives a hhula for it, the same becomes 
void by reason of the exchange being so.— Mafdtih. 

Mubdrdt is founded upon the mutual aversion of the 
husband and -wife; and it is a condition that this (he., 
mubdmt) be followed by the word taldh (divorce), insomuch 
that if the husband should stop at the word “ mubdrdt /’ 
no reparation would thereby take effect* (between the 
spouses). And,— 

DCLXIX. If, instead of “ BdritvM he should say Principle. 

“ Fasakhtu-hi” or “ abantu-ki ” or any other (like) expres¬ 
sion, the same would be equally effective, if followed by the 
word “ taldh'' since it is the utterance (of that word) alone 
which is required for the separation, and nothing else* 

Even if the husband should shorten (the sentence) into 
“Thou art divorced for so much,” it would be valid, and 
there will he a mubdrdt, or mutual release, effected, as it is 
an expression of divorce for an exchange with mutual repul¬ 
sion between the spouses * 

DCLXX. The same conditions are required in Principle. 
the man and woman entering into a mubdrdt , as 
those entering into a khuld .* 


Annotations. 

dclxx. The conditions with respect to the parties mutually released 
are the same as those with respect to the giver and taker of the khuld. 
Tabrir ul-ahk&m. 


* Sharcnja nl-Isl&m, p. 333. 
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DCLXXI. Divorce for an exchange or ransom 
is absolute, so that the husband lias no power to 
revoke it, unless the wife should reclaim the ran¬ 
som, which she can do during the iddat; and if she 
should avail herself of the right, he may also revoke 
the divorce.* 

DCLXXII. After the expiration of the iddat, none of 
them can revoke or reclaim.—Tahrir ul-Ahkam. 

On Zihdr. 

DCLXXIII. Zihdr is repudiating one’s w r ife 
by likening her to the back of his mother, or of 
any other woman related to him within the prohi¬ 
bited degrees, not by affinity, but by consanguinity, 
or fosterage. By such likening separation takes 
place, which would be absolute,' unless the sin is 
expiated for.* 

DCLXXIV. The form must be express, as if 
the husband should say “Thou art on me (or to 
me) like the back of my mother;” so also if he 
should say 66 this person,” or “my wife,” or “such 
a person ” (is on me like the back* of my mother),— 
Tahrir ul-Ahkam. 

So also the 8 hardy a ul-Isldm : — “ As respects the form, 
it is as if one should say (to his wife) ‘ Tliou art on me 
like, the back of my mother/ so, also, if he should say 
'This person/ (or make use of any other word indicative 
of the particular individual), ‘is on me like the back 
of my mother/* (the zihdr would be constituted).” 


Annotations. 

delxxi. In niubdrdt , an absolute divorce takes place as in the khvld, 
unless the exchange is reclaimed by the woman within the iddat; in 
which case it may be revoked during the iddat, provided the husbaud 

did not marry a fourth' wife, or the sister of the divorced (wife)._Tahrir 

uI-Ahkam. 





ON ZIHAr. 


ShM'&t/a id'Islam, p. 333. 







The particular word of connection is of no consequence ; Lkotukb 
so that if the man should say “ thou art to me,” or “ with XVL 
me,” it would make no difference * 


But if the man should liken her to the hand of his 
mother, or to her hair, or to her belly , it lias been said that 
there should he no zihdr, though there is a weak tradition 
in favor of its taking effect in such a case accordingly.* 

If the likening were to any other than his mother, in any 
part of her person, hut the back, there is no doubt there 
would be no zihdr.’* 

_ According to general agreement, zihdr takes place by 
likening (the wife to the back of the mother) * However,_ 

DCLXXY. If the man should liken his wife to Principle. 
the back of another woman who is one of those 
with whom marriage is for ever prohibited, the 
zihdr would take place.—Tahrir ul-Ahkain. 

So also the Shardya ul-Isldm :— ,c If, again, the man 
should liken her to the back of one of the women related to 
him within the prohibited degrees of consanguinity, or 
fosterage, there are two traditions on the subject, and 
according to the most generally received of these, zihdr 
would take effect.”—p. 333. Hence,— 

DCLXXVL If the man should liken his wife to Principle. 
a woman prohibited to him only by affinity , even 
though the prohibition were perpetual (h)\ zihdr 
would by no means take effect.* 

(6.) As a wife's mother, or the daughter of an enjoyed wife, or 
the wife of a father or son.f Such also would be the case if ’he 
likened the wife to her sister, or to her aunt, maternal or paternal 
or if he said “ like the back of my brother, or my father, or my 
paternal uncle," no tiling would result (therefrom) ; so, also if the 
woman should say “ thou art on me like the back of’my father 
or my mother. 5 '* 


* Shardya ul-Isldm, pp. 333 & 334. 
f Tahrir ul-Ahkdm. 
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DCLXXVII. As respects the muzdhir , or the 
husband*uttering the zihar, it is required that he 
be adult, perfectly sane, have freedom of choice, 
and intention.—Tahrir ul-Ahkam. 


So also the Tahrir ul-Ahkdm: — c< With respect to tho 
muzdhir, tho requisites are the same as in divorce,—that is 
puberty, sanity, free choice, and intention.”* 

Consequently,— 

DCLXXYI1I. The zihar by an infant, by an insane per¬ 
son, by one acting under compulsion, or by one temporarily 
incapable of intention - through drunkenness, stupor, or a 
paroxysm of passion,* is invalid. 

If one should intend divorce by zihar, there would bo 
neither divorce for want of the proper word taldk (divorce), 
nor zihdr for want of intention * 

Zihar by a eunuch is valid, if we say that dalliance short 
of connubial intercourse is prohibited by it, so, also, it is 
valid when, pronounced by an infidel, or a slave.* 

DCLXXIX. With regard to tlic muzdhirah , or 
the woman who is subject to the zihar , it is a condi¬ 
tion that she have been married by contract.* 

Accordingly Zihar cannot tako effect with reference to 
one who is a stranger (to the muzdhir at the time), though 
he should suspend it, or make it dependent on his marrying 
her* 

DCLXXX. It is also a condition that the woman be 
tdhirah , or pure, in that tuhr, having no connubial inter¬ 
course (during it), and her husband be present with her, and 
that she be of an age to be subject to the courses * 


Annotations. 

delxxx & delxxxi. It is also a condition that the muzdhir be 
married to the woman ; that she be a tdhirah having no connubial inter¬ 
course during that tuhr ; that the husband be present with her; and 
that she be not an infant, nor yds, nor pregnant.—-Tahrir ul-Ahkam. 


Sharaya ul-Ivldw, pp. 334 & 335. 
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If any of these conditions is wanting, the zihdr is valid, leotimik 
though they were on her at tho time * XVL 


With regard to a woman married by a temporary con- Principle. 
tract (maid), there are various opinions ; but according to 
that which is best supported by authority, zihar may take 
effect on such woman,* 

DCLXXXI. It is a condition that two just persons Principle, 
be present when zihar is pronounced, and hear the words of 
the muzdhir, (that is, the wording of zihar uttered by the 
husband), and that the zihar take effect immediately (c). 

(c.) So that, if the effect be suspended till the expiration of the 
month, or entering upon a Friday, there would be no zihar accord¬ 
ing to the best opinions.* 

On the important effects of Zihdr. 

DCLXXXII. When zihar has taken place with Principle. 
its conditions, it is unlawful for the husband to have 
connubial intercourse (with the wife) before expia¬ 
tion.—•Tahrlr ul-Ahkam. Thus,— 

The muzdhir is prohibited from having connubial inter¬ 
course until he has made expiation,—whether the expiation 
be by emancipation, by fasting, or by feeding the poor ; and 
if he should have connubial intercourse with her (that is, 
if lie break the prohibition) during the fast, he must begin 
it anew.* 

Expiation is not due merely on pronouncing the zihdr , 
bnt is rendered incumbent by a return to the wife, by which 
is meant an intention to resume connubial intercourse. And 
the more correct view seems to be that nothing is estab¬ 
lished by the zihdr itself, except a prohibition of such inter¬ 
course until expiation is made.* 

If connubial intercourse should take place before expiation, two 
expiations would be necessary; and if repeated, the expiation must 
be repeated also.* 


Annotations. 

dclxxxi. The zihdr should take plane in the presence of two just 
witnesses.—Tuhrir ul-Ahkam. 


Skar&ya nl-Mam, pp. 334 & 335. 
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When a muzdkir, or the man uttering the zihcir, ia unable to 
make any expiation, or offer any other substitute for it than ask¬ 
ing pardon of God, prohibition continues, according to some, until 
expiation is madebut others, with more probability, maintain 
that to ask pardon is enough:* 

DCLXXXHI. If fcbe wiaz&kctrcth, or the woman who is 
the subject of the zihar, chooses to have patience, no other 
person has a right to object. But if she brings the matter 
before the judge, the husband must be put to his choice, 
either to make expiation and return to his wife, or to repu¬ 
diate her, and three months are to be allowed to him to 
make up his mind. _ If the time be allowed to expire with¬ 
out making his choice, he is not to be compelled by means 
ol straitening to repudiate his wife, nor is the judge 
empowered to make the repudiation in his stead.—Sharaya 
ul-Islam, p. 335. So also the Tatmr ul-Ahkam. 

The expiation of zihdr requires the emancipation of a slave ; or, 
in the case of inability to emancipate, fasting for two successive 
months ; and in tho case of inability to fast for that time, the 
feeding of sixty poor persons. * 

On lid. 

11.(1, in its primitive sense, signifies a vow. In law, it 
implies a husband swearing to abstain from carnal know¬ 
ledge of his wife for any time above four months, if she is a 
free woman; and two months, if she is a slave. 

DCLXXXIV. There can be no lid except (by 
swearing) in the names of God, the purest; and 
the same may be effected in any language when so 
intended, f 


Annotations. 

Ild is an oath to refrain from having carnal connection (with one’s 
wife).—Mafatih. 

dclxxxiv. It does not take effect unless it be in the name of God 
Almighty ; and may be uttered in any language as may bo practicable; 
but it must be with intention, and its words must also be express—as 
I swear in the naui@ of God that I will not have carnal connection 
with thee.”— Ibid. 


* Sharaya td-Jsldm, pp. 335 & 835. 
f Vide Sharaya ul-Islam, p. 3 43. 





The words by which it is constituted arc either plain and Liccrmtre 
express (a), or especially appropriate to such act (6), or XVL 
those which do not expressly indicate the same, but are 
capable of being so interpreted.* 

(a.) As ,— <s By God, I will not have carnal connection with 
thee.”* 

(b.) As, when the man should say— “ I will not cohabit with 
thee, or I will not have carnal connection with thee.”* 

DCLXXXV. The above will effect Ua if intended; Prince. 
but without intention, it will not be effected.'* 

The oath should be free from any condition.—Tahrir ul- 

Alik&m. 

Whether ild can be made dependent on a condition, is a 
question on which there are two reports of the Shaikh's 
opinion. According to the most notorious or generally 
received of these, it cannot bo constituted either in depend¬ 
ence on a condition, or to take effect from a future time, 
and, if attempted, the condition would be surplusage.* 

DCLXXXVI. The Ua does not take effect unless Principle. 
the oath be absolute, perpetual, or for a period exceed¬ 
ing four months, or dependent on an act, which gene¬ 
rally does not occur except after it. If the husband 
approach the wife within the period, it is necessary 
for him to make expiation for the oath taken.— 

Tahrir ul-Ahkam. 

DCLXXXVII. As regards the mull, or the man Principle. 
pronouncing the ild, it is required that he be adult 


Annotations. 

dclxxxiv. The oath must be taken in the name of God Almighty.— 
Tahrir ul-Ahkam. 

dclxxxv. It is a condition that the wording of the oath be uttered 
intentionally, though it may be in any language.— Ibid. 

dclxxxvii. As respects the li&Hf, or the swearer, it is required that 
he be adult, perfectly sane, have freedom in choice, and intention.— Ibid. 


Sharaya uUIgldm. p. 343. 






Principle. DCLXXXVIII. As regards tlie muld, or the 
woman who is the subject of the Ud, it is necessary 
that she be married by contract, and not merely by 
virtue of a right ot property ; and that the marriage 
he consummated.* 

With regard to a woman married by temporary contract 
(miitd), there is some doubt; but according to the more 
approved opinion she is not a subject for Ud* 

It makes no difference whether the woman be free or a 
slave; and in either case she is competent to bring the 
matter before a judge to have a time fixed, and after its 
expiration to demand a return of conjugal intercourse.* 

rrincipte. DCLXXXIX. lid may apply to a revocably 
divorced woman, within her iddat , and not to one 
absolutely divorced.—Tahrir ul-Alika in. 

The rules of Ud are the following:— 

Principle. . DCXC. lid is not constituted unless the prohibition 
is absolute, perpetual, or for a time exceeding four months, 
or to continue until the occurrence of something which 
certainly cannot happen, or in all probability will not 
happen, before the expiration of that time (c).f 

(f-)' if a Tuan, being in Irak at the time, should say— 
“ Lntil I go to, and return from, a town in Turkey.”! 



Annotations. 


dclxxxWii. The woman who is subject to Ud, is required to be 
permanently married and enjoyed.*—Tahrir ul-Ahkam. 


* iS 'hardya ul-Itlim, p. 343. 
f Shardya nl-Isldvo, pp. 113 Sc 144. 
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DCXCI. The time for the woman to wait is four 

months, whether she be free or a slave, or whether her _ 

husband be the one or the other; and this time is the 
husband's right ; so that within this time she cannot Prtlici P !e - 
demand his return to her. Nor when it has expired is she 
divorced by the mere expiration. Neither has the judge 
any power to divorce her. But if she should bring the 
matter before him, the husband then must make his choice 
either to divorce her, or to return to her. If lie should 
divorce her, that would put an end to her right, though the 
divorce be revocable, according to the best opinions. So, 
also, if he should return to her, that would equally put an 
end to her right.* 

But if he refuse to do either of the things required of him, he 
is to be imprisoned and straitened until ho either divorces her, or 
returns to her. The judge, however, has no power to compel him 
to do either of these in preference to the other.* 

DCXOII. If the ild should be for a definite time, and A ■hidpia. 
he procrastinates, after the matter is brought before the 
judge, till the time expires, the effect of the ild abates; 
and he is not liable for any expiation though he should 
have connection with his wife. And if she should deem it 
her right to demand a return, it would not be thereby 
extinguished.* 


Lidn, or Imprecation. 

DCXCIII. The pillars, or essentials, of lidn are four: 
First , the causes of lidn ; second, the imprecating husband 
(mulain), who is required to be adult and sane; third , the 
imprecating wife ( muldinah ), who is required to be adult, 
sane, free from deafness and dumbness, and married by a 


Annotations. 

dcxci. If the period has expired without, connubial intercourse, 
still the woman will not be divorced without a divorce being (formally) 
given ; and the judge has no power to give a divorce on behalf of the 
husband.—Tahrir ul-Ahkam. 


Skaraya ul-M/m, pp. 143 & 1 1 1. 
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permanent contract; and, fourth, the mode or form in which 
it is conducted.* 

DCXCIV. The causes are two in number: 1, scandal 
of the wife ; and 2, denial of a child, f 

DCXOV. Lidn, or imprecation, is not induced by the first 
cause, which is scandal, except when the husband charges 
his chaste wife (muhsinah), whom he has enjoyed, with 
adultery, and alleges that he has had ocular demonstration 
of the fact, but has no other proof of it.f 

DCXCVI. It follows from the ocular demonstration 
being required on the part of the husband, that there can be 
no lidn for scandal in the case of a blind man, though thero 
may be for the denial of a child, f 

If the accuser lias proof, but he declines to produce it in 
order to (prove) a lidn, it is a question whether lidn would 
be valid. According to the Khildf, it would; hut this is 
denied in the mabsut, on the ground that the want of proof 
is made a condition in the sacred text; and this opinion is 
more agreeable according to the general principles of law.f 

DCXCVII. It is not lawful for a husband to accuse his wile 
on a mere supposition, nor even with a strong presumption (of 
her guilt) founded on information gi ven to him by a person in 
whom he can confide, nor, though it should be notorious, 
that such a one has committed adultery with her.f 


Annotations. 

dexciv. The causes are two,—the charge of adultery, and denial of n 
child.—Tahrir ul-Ahkara. 

dcxcv. With respect to the first, it is required that the wife charged 
with adultery be chaste (muhsinah), enjoyed, and free from deafness and 
dumbness; and that the man should have seen her in the act, but have 
no other proof .—1 hid. 

dexevi. So no lidn can be estahlisheil to a blind man if he brings 
such charge (against his wife'), though the denial of a child may be 
established in his favor.— Ibid. 


* Vide Shar&ya ul-Islam, pp. 446—449. 
f Shardya ul-Mi'm, pp. 346 & 347. 
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DCXCYIIL For the establishment of lidn by denial 
of a child, it is necessary that delivery should take —• 

place at six months or more from the time of conju- principle. 
£>%al intercourse, aud not beyond the extreme period 
of gestation; it is further requisite that the inter¬ 
course should have been under a permanent contract. 

Consequently,— 

“ If the woman should give birth to a full grown child 
within six months from the conjugal intercourse, the child 
is not affiliated to her husband, and may, therefore, be denied 
by him without Lidn!* But if they differ after consumma¬ 
tion as to the time of pregnancy, recourse must ho had to 
mutual lidn * 

A child is not affiliated to the husband unless access to 
his wife was possible, and he was capable of having matri¬ 
monial intercourse* 

DCXCIX. If he (the husband) should die, whether before Principle, 
or after attaining majority, without denying the child, it 
must be affiliated to him, and both the wife and child are 
entitled to appropriate shares in his inheritance.* 

DCC. If the husband should die before the (com- Principle. 
mencement) of the lidn, or before its completion, both the 
wife and the child denied will iidierit from him; on the 
other hand, if the wife should die before the lidn, or before 
its completion, the husband will inherit from her. lahrir 
ul-Alikam. 

DCCI. The husband can deny the child whether it he Principle. 
a mere foetus in the womb, or separated from its mother. 


Annotations. 


dcxcviii. With respect to the second, it is required that apparently, 
there be a possibility of the child being his,—by its being born at or after 
the sixth month, or a longer period from the time of connubial inter¬ 
course ; and that the wife be enjoyed under permanent contract.— 
Tahrir ul-Ahkaui. 


G 2 


Shctraya ul-Islam, pp. 316 Sc 317. 
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OK LllN, OR IMPRECATION. 


Lkctimuc 

XVI. 


Principle. 


Principle. 


Principle . 


Principle. 


Principle. 


Principle . 


When he denies it after its separation from the mother’s 
womb, he must do it without delay; hut if he delays it, 
though he was able to do so without delay, such denial is 
void* 

BOOII. If he refrain from denying a .child of which 
Ins wife is pregnant till her delivery, he may lawfully deny 
it after its birth according to both opinions* But,_ 

DCCIII. A person who has (once) acknowledged a child 
expressly, or impliedly (a), cannot afterwards deny it.* 

(«.) As if, when congratulated on its birth, he has answered 
in the words indicative of satisfaction. For instance, if the terms 
of congratulation were, “ God has blessed you in your child,” and 
he should answer “Amen,” or “if it please God.” But if he 
should say by way of answer, “God has blessed thee,” or “God 
has done good to thee,” there would be no acknowledgment.* 

DCCIY. It is required that lie (the imprecating 
husband) be adult and sane.f 

BCCY. Lian , or imprecation, is in no case 
valid without speech or approved signs.f 

DCOYI. The imprecation by a dumb person is valid 
when his meaning can be ascertained by approved signs, in 
the same way as divorce and acknowledgment by lnm are 
valid.f 

DCCVIL It is required that the imprecating woman 
(mulainak) be adult, sane, married by a permanent contract 
and free from deafness and blindness, j 1 

With respect to consummation there are several reports: 
according to one of these, there is.no lian without it* 
according to another, the lian is lawful; while a, third 
restricts its legality to a case of scandal excluding denial of 
a child.f 

Lian is established between a free man and a slave wife. Ho.re 
also there are two opinions, of which, one forbids it, while the 
other allows it only for denial of a child, to the exclusion of 
slander.f 


* Shatdya ul-Isldm, pp. 34G & 347. 
f Shardya id-Islam, pp. 348 & 349. 
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BCCVIII. Li an, or imprecation, is valid with Ll *™j* K 
respect to a pregnant woman.* —’ 

DCCIX. A Han, or imprecation, is not required _ to Principle. 
reject a child born of a female slave, a simple denial being 
sufficient for the purpose ; for, as such child, though begotten 
by the master of its mother, is affiliated to him only by his 
acknowledgment, so it is cut off from him by his mere 
denial.*' 

DCCX. .Lian is not validly effected except in Principle. 
the presence of the judge ( hakim ), or some one 
appointed by him for the purpose ; yet if the parties 
are content with a private person, and take the Man 
before him, it is lawful.* 

Form. 

DCCXI. The proper form of Man is, that the man Prindph. 
should four times call God to witness that he is among the 
truth-speakers in respect of what he has laid to the 
charge against his wife, and that he should then add — 

“ May the curse of God be upon him, if he be among the 
liars I M The woman should then call God to witness four 
times that he is among the liars in respect of what he has laid 
to her charge, and should then add, ■ May the wrath of God 
be upon her, if he is among the truth-speakers.”* 


Annotations. 

dccxi, When a man charges his wife with adultery, and intends 
to have the lidn effected, it is required that the matter be 
brought before the judge (hdkim), or the person appointed by him for 
the purpose; and the man should first say four times “ I call God to 
witness that I am among the truth-speakers in respect of what she is 
accused of.” After that he should say—“ May the curse of God be 
upon me if I am among the liars.” Then the woman should say/ou r 
times—“I call God to witness that he is among the liar3 with respect 
to what he has accused me ofand she should then say—“ May the 
wrath of God be upon me if he be among the truth-speakers.”— 1 Tahrir 
ul-Abkuin. 




Shnruyn nl-Inlaw, pp. 348 & 340. 
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The words of testimony are as just mentioned, and it is 
proper that such husband, should stand when uttering them, 
and that the woman should also stand when so doing. The 
man should first begin to utter (the formula), and then the 
woman* * 

If, instead of saying “ I testify by God/’ the parties should 
say “ I swear/’ using the word “ hedaf, or Jccusa?n ” (which signifies 
an oath), or the like, the formula would not be lawful.* 

DCCXII. If the man deny the child, he should add— 
‘‘This child is the fruit of adultery, and not of my connec¬ 
tion/’ If he should shorten his speech into one of the 
phrases, it would not be valid.—Tahrir ul-Alikdm. 

The parties should also make use of the Arabic language 
if able to do so, and this is only to be excused by in¬ 
ability* 

The Rules of Lidn. 

A man by slandering his wife becomes liable to punish¬ 
ment ( hadd ), but his liability ceases on his taking the 
lidn. f 

DCCXIIL The child is cut off from the man, 
but not from the woman: she ceases to be (his) 
wife, and becomes perpetually prohibited to him.f 

DCCXIV. If the man should give himself the 
lie (or retract) after the lidn , the child is affiliated 
to him, and would inherit from him ; but neither the 
father nor any one related through him can inherit 
from the child, while the mother and those related 
through her retain their right of inheritance, from 
him. Her wifehood, however, does not return, nor 
is there any abatement of the prohibition.")* 


Annotations. 

deexiii. Upon the lidn being established with respect to them (both), 
the child is cut off from the husband, but not from the wife; separation 
shall take place between them, and they shall perpetually be unlawful 
to each other.—Tahrir ul-Ahkam. 


* 

* Shardya, ul-Isldm, p. 319. 
f Shardya ul-Isldm, pp, 319—361. 
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order when pronounced.* 

DCCXV. If there has 
appropriate words of lian, it is not valid, anc 
which the judge may have passed upon it is i%v*«vw v. 

DCCXVI. The separation induced by lian is a Principle. 
cancellation of the marriage, and not a divorce.* 


Shardya ul-lsldm, pp. 349—3G1. 





LECTURE XVII. 


Principle. 


Principle. 


ON TEE REVOCATION OF A DIVORCE, OR RECALLING 
A DIVORCED WIFE, AND REMARRYING HER,— 

AND ON IDDAT. 

DCCXVIL The (husband's) right of recalling is 
established with respect to that (divorced) wife who 
is liable to observe iddat (for a revocable divorce),* 
* and who has not yet completed the term thereof.f— 
Tahrir ul-Ahkam. 

DCCXVIII. A divorce (revocable) may be validly 
revoked, or the wife (so divorced) may be recalled, by 
words (a), or by deed (6), or even by the husband’s 
kissing or touching her amorously. Permission by 
the divorced woman is not necessary, she being still 
his wife. And it is not necessary, though proper, 
to have witnesses to (such) revocation.} 

(a.) As by his saying “ I have recalled thee. 

(b.) As by connubial intercourse.^ 

Annotations. 

dccxvii. The revocation or recalling is established by (the husbands) 
words, or act. And it is not required that the woman be cognizant of 
it, and there be a witness to it.—Tahrir ul-Ahkam. 

According to the most approved opinion, the revocation of a divorce, 
or the recalling of a. divorced wife, is effected by express words, or by 
an act, or by writing intentionally.—Mafatih. 


* Vdie —“ Iddat”post, p. 435. 

f The term of iddat is the return of three courses for a free woman 
whether her husband be a free man or a slave; and two for n female slave, 
whether her husband be a free man or a.slave .—Tahrir nUAhkcvm. Vide 
Iddat 

The power of revocation lasts till the expiration of the iddat , after 
which divorce becomes absolute. 

X Shardyu nl Islam, p. 319. 
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DOCXIX. Even a mere denial of the divorce would he LRcnre* 
equivalent to revocation, as it implies a recalling or re ten- XVJ1 • 
tipn* (of the, woman as liis wife). Principle. 

If a husband should Ha,j to his wife “ I have recalled 
thee, when thou wilt, or if thou wilt,” the revocation would 
nob take effect, even though she should answer "I have 
willed.” This, however, is open to doubt * 

DCCXX. Revocation by a dumb man may he 
effected by a sign or signs indicating the sarne.^* 

Some say that he ought to raise tho veil of her face, but 
this opinion is rarely entertained.* 

If a man should revocably divorce his wife, and recall her 
after she has apostatized from the faith, the revocation 
would not be valid, in the same manner as marriage (with an 
apostate) would not, ab initio, be valid. Upon this point; 
however, there is room for doubt, arising from the considera¬ 
tion that the woman revocably divorced is still a wife; 
and if after that she should return to the faith, the revoca¬ 
tion would revive* 

When a man who has divorced his wife while he is absent from 
her, enters into her apartment on his return, and then claims that 
the divorce was effective, his claim is not to be received.* Because 
it is to he presumed that a Mmalmdris acts are in accord¬ 
ance with the law, and his claim gives the lie to what' is 
tantamount to proof. Accordingly, if there is a child it is affili¬ 
ated to him.* 


When a man has divorced a pregnant wife, and recalled 
her, he may lawfully have connubial intercourse with her, 
and then divorce her a second time for the iddat. This is 
by general consent.* 

Some, however, maintain that it is unlawful to do so 
according to the sunnat; but the opinion in favour of its 
legality is more agreeable to the principles of law * 


Annotations. 

deexx, In the case of the husband being dumb, it is sufficient if an 
intelligible sign is made by him.—Mafatiih. 


Shardya ul-Islam, pp. 317 & 319 
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On the Husband’s remarrying a Wife 
irrevocably divorced. 


Lrctuuk 

XVII. 


Principle, DCCXXI. When a woman lias been divorced 
three times with the requisite conditions, she is ren¬ 
dered unlawful (to the divorcer) until she has been 
married to another husband.* 

In removing the prohibition, regard must be had to four 


conditions (which are as follows):— 

ls£.—The (new) husband must be adult;—for though 
there is some difference of opinion in respect of a murdhik ,— 
that is, a boy approaching to puberty,:—yet it is more agree¬ 
able according to the principles of law to say that ho does 
not legalize (the woman to her first husband).* 

2nd .—He (the new husband) must have carnal connec¬ 
tion with the woman in the natural way, so as to require 
ablution* (a). 

3rd .—This (i.e», the above) must be under a contract of 
marriage, and not merely by virtue of property, or permis¬ 
sion from her master* 

4 th .—The contract must be permanent, and not a mvM or 
temporary one.*__ 


Annotations. 


deexxi. Every woman who has completed the number of three 
divorces is unlawful (to the divorcer) unless she was married to another 
husband, whether she was enjoyed by her former husband (the divorcer), 
or not, or whether she was recalled by him or not.—Takrir ul-Ahkam. 

Every woman who has completed three divorces, is unlawful to the 
divorcer, until she has married another mau.—Mafatih. 

Every woman on whom three divorces have been fulfilled is rendered 
unlawful (to the divorcer,) until she marries auotker husband; and it 
makes no difference whether he has enjoyed her or not, or whether he 
had recalled or abandoned her.—Sharaya ul-lsl&m, p. 316. 

It is not (also) lawful for a man to marry the woman who has been 
thrice or twice divorced by him, until after she lias been manned by 
another man.—Takvir ul-Ahkam. 

To legalize a woman (to her former husband) it is required that she 
be married to an adult ; consequently, she is not legalized if married to 
a murdhik .—Tahrir ul-Ahk&ra. 


Shariya pp. 317 & 318. 
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When all those (above) conditions have been fulfilled, lector# 
the prohibition incurred by three divorces is removed * XVIL 

(a.) Tho intercourse with the new husband in the natural 
way, though it should take place without emission, is sufficient to 
legalize the divorced woman (to her former husband), because the 
act is the occasion of mutual pleasure to the parties.* 

DCCXX1I. It the legalize?, after marrying a divorced Principle. 
woman, should, before connubial intercourse with her, 
apostatize from the faith, any subsequent intercourse with 
her during his apostacy would not be sufficient to render 
her lawful to her first husband, because the contract was 
cancelled by Ills apostacy.* 

With respect to the value of a second marriage in effacing 
the effect of any number of divorces less than three, thero 
are two traditions. Of these, tho one which is most 
generally received is in favour of the extinction.* So that,— 

If a woman, who was once divorced, should be married to 
another, and, after the dissolution of that marriage should 
be remarried to her first husband, she would abide 
with him on a fresh footing as to three divorces, tho effect 
(of the divorce) being cancelled* (by the intermediate 
marriage to another person). 

If after the lapse of some time she (the thrice divorced 
woman) should allege that she was duly married to another 
husband, and after being completely separated from him, 
has fulfilled her icldat , and if all the occurrences could pos¬ 
sibly have taken place in the interval since the third 
divorce, some of the doctors maintain that her word must 
be received, because in the whole matter, a fact, that is 
coition, is involved, which cannot be ascertained except 
from herself. There is one tradition, however, which is to 
the effect that it is only when she is a trustworthy person 
that her assertion is credited under such circumstances * 

Hence,— 


DCCXXIII. If after the lapse of a probable time, Principle. 
a thrice-divorced woman, who is trustworthy, should 
affirm that she had been intermediately married to 
another man from whom she has been completely 
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Skardya ul-Isldm, pp. 318 & 319, 
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separated (by divorce or otherwise) after connubial 
intercourse (in the natural way), she is legalized to 
her former husband, who can again take her under 
a permanent marriage contract. 

DCOXXrV. When a legalize!' has entered into the 
woman’s apartment, and she asserts that connubial inter¬ 
course took place (between them), she is rendered lawful 
to her former husband, provided that the legalized assent to 
the assertion.* 

DCGXXY. Every woman who has completed nine 
divorces by being intermediately married to two men, is 
rendered for ever unlawful (to the first husband), f—Mafatih, 

But,— 

The divorces, after completion of the iddat, do not render 
a woman perpetually unlawful to the divorcer, though 
they should amount to nine. 

A man divorces hk wife, and she completes her iddat; he then 
marries her a second time, divorces her again, and leaves her to 
complete her iddat; after which he marries her a third time, and 
this time he divorces her. She now becomes unlawful to him till 
she has been married to another husband. After which, if sepa¬ 
rated from him, and her iddat from him has expired, her first hus ¬ 
band may lawfully return to her,—that is, marry her again ; and a 
wife so treated is not perpetually prohibited even after tho ninth 
divorce. But. the iddat which she has to observe docs not prevent 
her from becoming immediately prohibited to him after the 
third,—that is, until she has been married to another. J 

In the case of a revocable divorce, the divorcer, can, before 
completion of the iddat , recall and take back the divorced 
wife, without remarrying her, simply by words of mouth, 
or by an act indicative of revocation; while in the case of 
an irrevocable divorce being effected, he cannot take her 
hack without remarrying her. And after she has been 
divorced three times, he must wait till she is married to 
another man adult in age, and separated from him after 


* Shar/iya ul-Jsldm, pp. SI 8 & 5119. 
f See Talak nl-iddat , ante. pp. 392 & 393. 
% Shardya ul-hhm, pp. 311) ^ 317. 
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consummation, and then it is that the former husband Lkcturb 
becomes entitled to take her back by marrying her for the 
second time. But a man can never take back that wife 
whom he has divorced nine times, before completion of 
iddat* at any time. 


On Iddat. 


Iddat is a woman’s abstaining for a fixed period from 
uniting in marriage, or from carnal connection, with another 
man, in order that it might be ascertained whether or not 
he is pregnant by her husband from whom she has been 
separated by death, or divorced after consummation. 

DGCXXVI. No woman whose marriage lias not Principle. 
been consummated (a), whether she was divorced by 
her husband, or separated from him by cancella¬ 
tion of the marriage, is obliged to observe iddat 
except only when it is for his death.f 

Because a widow is bound to observe an iddat even though 
her marriage was not consummated (a). For observing the 
iddat , the rule is the same in all kinds of dissolution, except 
that by death.—Tahrir ul-Ahkam. 

(«.) Consummation is established by the insertion of the 
glans perns, without emission, even though the husband be a 
eunuch. Some have said that an iddat is also incumbent if he 
was a majbub from the possibility of pregnancy by friction; but 
this is liable to doubt, as iddat is dependent on coition. If, how¬ 
ever, pregnancy should ensue, an iddat must necessarily' be 
observed till delivery, f 

DCCXXVIL According to the most generally Principle. 
received opinion, iddat is not necessary to be 
observed in consequence of mere retirement (of the 
husband and wife) without coition.f 


Annotations. 


decxxvh The wife not enjoyed is not bound to observe iddat for 
divorce and cancellation of man!age, except in death. — Tahrir ul-Ahkam. 

There is no iddat for an unenjoyed wife, though she was absolutely 
divorced or separated (for another cause).—Mafatlh. 


* Tlie completion of iddat renders the divorce irrevocable, 
f Shardya uU Islam, p. 321. 
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i™ DCCXXVIIL For women who are free and sub- 
—' ject to the courses, whether tlieir husband be free or 

Principle, not, the iddat is prescribed for three kurahs , by 
which is understood (according to the most gener¬ 
ally received of the two traditions) three tuhrs or 
periods of purity.* 

If a man should divorce his wife while the courses were 
actually upon her, the divorce would have no effect (as 
already mentioned). But,— 

If the divorce were given in a tuhr, or period of purity, it 
would be valid, though the woman should menstruate when 
the man had done speaking, without, an appreciable instant 
of time intervening, as it took effect in the tuhr. Still, 
however, that tuhr could not be reckoned in the iddat , 
because, it did not follow the divorce, and three new kurahs 
or tuhrs would he required after the menstruation * 

Principle. DCCXXIX. The woman who is not subject to the 
courses, though she has arrived at the proper age, must 
observe an iddat of three months after divorce, or other 
cancellation of her marriage, provided that it has been con¬ 
summated, and she is free.* 


Annotations, 

dccxxviii. The iddat of a divorced woman, who is free, enjoyed and 
menstruant, is the period of three tuhrs , whether she was the wife of a 
free man or of a slave.—Tahrir ul-Ahkam. 

The (period of)*W«£tobe observed by an enjoyed woman, who is 
free and menstruant, is throe tuhrs for divorce or separation, or for 
coition under a semblance of right.—Mafatih. 

dccxxix. The iddat of a free woman who does not menstruate, 
though she is at the age of menstruating, 13 three months, for any 
of the above causes (except death).—Tahrir nl-AhkAm. 

If a woman docs not menstruate, though she is of that age in which 
women do menstruate, her iddat is for three months, if she is (free and) 
enjoyed.—Mai&tih. 


Vide Shardj/a ul-Isldm, pp. 321 & 322. 
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DCCXXX. With regard to a y&'isah, or a woman who Lkoturk 

is past child-bearing (a), as well as one who has not yet XVII t 

arrived at puberty, there are two traditions. According to , 
one of these, they are both obliged to observe an iddat of Princip e * 
three months; but according to the other, which is more 
generally received, no iddat of any kind is obligatory on 
either of them.* 

(a*) The ago when women are passed child-bearing is fifty 
years, though it is said that among the Kuresh and Nahatidns the 
age is sixty years,* 

If, in a particular case, the monthly discharge should have 
ceased while women of the same age are generally subject 
to it, the iddat is three months by general agreement * 

In such a case (as the above) the woman should have regard to 
courses and to months ; so that if three tub's should first be com¬ 
pleted, or if three months should first expire, the iddat would bo 
at an end in either cavse. But if Bhe should perceive the discharge 
in the third month, and the second and third appearance should be 
delayed, she must have patience for nine months, for the possibility 
of her being pregnant, and then keep an iddat for three months. 

This of all the iddats is the longest, f 

DCCXXXI. A woman whoso courses occur only once Principle. 
in four or five months, should keep iddat by months.'!* 

When a woman has been divorced at the beginning of the Midi , 
or the first appearance of the new moon, the three months of the 
iddat are to be reckoned by Midis. Where, again, she was divorced 
in the middle of a month, the iddat is to be measured by two hildls, 


Annotations. 


dccxxxi. The term of iddat is mentioned to be three months of a 
woman wild menstruates once after every three months, six months or 
seven months, or who is always in a state of menstruating, or who has not 
arrived at the age of menstruating, or who sometimes menstruates and 
sometimes does not menstruate, or who is not expected to give birth to 
a child, or who has ceased to menstruate though not considered to be 
past child-bearing, or who, not always, but sometimes, discharges 
yellow fluids.—Mafalih. 


* Shardya id-Islam, p. 322. 
f Skardya, ul-Islam. pp. 322 k 323, 
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and so much of the third month as to make up for what was 
wanting of the first. Some, however, aro of opinion that here also 
the three months must be reckoned by three IiUdta, and the 
opinion seems to be more in accordance with the general principles 
of the law.* 

If there should be any suspicion of pregnancy before the 
expiration of the iddat, the woman should refrain from 
entering into another contract of marriage, And it would 
be proper to do so when there is any suspicion of the kind, 
even though the iddat should have expired. In this, 
however, .it is right to observe, that the marriage would be 
lawful so long as there is no certainty of the womans being 
pregnant. But in all the cases, if she should subsequently 
prove to have been pregnant, a second marriage entered into 
under such circumstances would be void by reason of the 
iddat being still subsisting at the time of the contract.* 
Hence,— 

DCCXXXIL A marriage contract entered into 
after completion of the iddat is not void unless the 
woman be found to have been pregnant subsequently 
at the time of the contract. 

DCCXXXIIL A pregnant woman, when divorced, 
must observe iddat till she is delivered of her child.* 

DOCXXXIV. If a man should divorce a pregnant wife 
revoeably, and then die, while her iddat is still unexpired,' 
she must observe anew an iddat on account of his death. 
But if he should divorce her irrevocably, she is only required 
to complete the iddat already commenced for the divorce.* 


Annotations. 

dccxxxiii. A pregnant woman mast observe iddat for the above three 
causes till her delivery, even though she was delivered immediately after 
any of the occurrences, whether the child so delivered was perfectly 
firmed or imperfectly, and whether it was alive or dead.—Mafatih. 

Of a pregnant woman the term of iddat is till her delivery, whether 
she be a free woman or slave.—Tahrir ul-Ahkam. 

dccxxxiv. When the husband of a free woman married under a valid 
contract dies, she, if not pregnant, must observe iddat for four months 


Shariiya ul-Islam, pp. 322 & 323. 
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If a woman should declare that her iddat has expired, and sub- Lkcturh 
soquently she he delivered of a child at six months more from the 
date of the divorce, some are of opinion that the child is not affiliated 
to the divorcer ; but the better opinion seems to be that it ought 
to be ascribed to him, so long as the time does not exceed the 
extreme period of gestation. # 

DCCXXXY. A free woman married by a valid Principle, 
contract should observe iddat for the death (of 
her husband) during* four months and ten days, if 
she is not pregnant, whatever be her age (that is, 
whether she be a child or full grown), and whether 
her husband had attained majority or not, and 
whether lie had matrimonial intercourse with her or 
not; and her connection with him is cut off at the 
sunset of the tenth day.^ But,— 

DCCXXXYI. If she is pregnant, she must observe Principle, 
iddat for the largest of the two periods,—“that is, if the 
delivery takes place before the expiration of four months 
and ten days (from her husband's death), she must wait to 
complete that time.* 


Annotations. 


and ten days, whether she is a minor or major, whether her husband 
was adult or not, and whether she was enjoyed (by him;, or not. But 
if she is pregnan t, her iddat is the longer of the two periods, and if she 
is delivered of a child before the expiration of four months and ten days, 
she must continue in iddat until that period ha3 expired ; while, on the 
other hand, if this period has expired before the delivery, she must con¬ 
tinue (in it) till she is delivered of her child.—Tahrfr ul-Ahkam. 

dccxxxv. If a woman is free and married under a valid contract, 
and not pregnant at the time, the iddat for her husband’s death is four 
lunar months and ten days, whether she is adult or infant, whether her 
husband was adult or not, whether she was enjoyed by him or not, 
whether she was married under a permanent or temporary contract, 
and whether she is mens truant or not,—Maffitlh. 

dccxxxvi. If she is pregnant, she must observe iddat for the longer 
of the two periods.— Ibid, 


Skaraya ul-Mtvn, pp. 322 & 823. 
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The observance of iddat for the death of a free woman’s 
husband appeal’s to have been ordained as part of the act of 
mourning whjph. is incumbent on a widow; and whence it 
is that no distinction is made in this respect between women 
infant and adult, enjoyed and unenjoyed, as it is evident 
from the following passage :— 

“ Eiddd. or mourning, is incumbent on a widow, by which 
is to he understood abstinence from everything in dress 
and ornaments intended to adorn and beautify the person. 
In those respects there is no difference between young and 
full grown, the Muslimah and the Zimmhjah. But there is 
some doubt with respect to a slave, on whom it would seem 
that the hiddd is not incumbent. Neither is it incumbent 
on a woman who has been divorced by her husband revo- 
cably or irrevocably.”* 

DCCXXKVII. If a man died after having carnal 
connection with a woman under a semblance of 
contract, she should observe the iddat prescribed iu 
divorce (not that prescribed for a husband's death), 
whether she be pregnant or not, the observance 
being due to the carnal intercourse, and not to the 
contract, as in reality she is not a wife. # 


If uo intelligence is received of a missing person, and no person 
maintains his wife, she may bring the matter before the judge 
(fafci), who thereupon, should postpone the consideration of the 
subject for four years, and make diligent inquiry in the meantime 
with respect to the husband. If some certain intelligence of him 
be then received, she must still have patience, but it is incumbent 
on the Imam to maintain her out of the public treasury ( hayit-ul- 
mdl). If, on the other hand, nothing can be heard of her husband, 
the judge should direct her to observe the iddat as for his death, 
upon the completion of which she can marry again.* Hence,— 

DCCXXXVIII. If after making diligent inquiry with 
respect to a missing person, and receiving no intelligence of 
him, the judge should direct his wife to observe iddat , she 
can observe one for death, after the completion of which she 
can marry another man. So,— 


tihardya ul* Islam, p. 324. 
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.. BCCXX XIX. If the missing person should reappear after 
his wife had completed the iddat, and married again, he is 
without any remedy against her. Bat if lie-should reappear 
while she is still in her iddat, he retains his right to her.*' ^wcipie. 

Bu£ if the iddat has expired, and she has not been 
married, there are two traditions on this point, and by the 
most generally received of these, he is entirely without any 
remedy against her.* 

DCCXL. If a woman is married under a doubtful con- Principle. 
tract, and not enjoyed, separation (at once) takes place 
between the marrying parties, and no iddat is to he 
observed, even upon the death of the husband. But if the 
woman was enjoyed, then separation would take place, and 
vidal observed for three tutors from the time of separation 
ii she is menstruantj but if she is not so, her iddcct is for 
three months; while, if pregnant, her iddat would be till 
delivery. She is not to observe iddat for death; but if the 
husband died before separation, the iddat should be observed 
as abovementioned.—Talirir ul-Ahkam. 

DCCXLI. As regards a woman married under a torn- Principle. 
porary contract,-—-if sho is free and her husband died before 
the expiration of the term, her iddat is four months and ten 
days, whether she was enjoyed or not ‘ while if she was 
pregnant (at the time), her iddat is the longer of the two 
periods, as is the case in a permanent marriage. But if the 
husband died after, the lapse of the term, then she must 
observe and complete the iddat for separation, and that is 
two tuhn% or a month and a half, because the expiration 
of the term is similar to an absolute divorce,—Tahrlr ul- 
Ahkam. 


Annotations. 

dccxli. The woman married under a temporary contract, if enjoyed, 
must observe iddat till the return of her courses from the expiration of 
the term, or upon its being given in gift.—Mafatih. 

If she is one who does not meuatruate, though not yet past child, 
bearing, her iddat is forty-five days, whether she be a free woman or 
a slave; while if she is pregnant, it is till her delivery.— Ibid. 

The iddat for death is four months and ten days if she is not pregnant; 
but if pregnant, it is the longer of the two periods .—Ibid. 
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DCCXLII. A divorced woman is to observe 
iddat from the time of divorce, whether the divorcer 
is present or not.—Talirir ul-Ahkam. 

DCCXLIII. If she was apprized of the divorce, but was 
ignorant of the (particular) time when it was given, she 
must observe iddat from the. time of receiving intelligence 
(thereof).—Tahr.fr ul-Ahkam. 

DCOXLIV. If the husband died in the presence of the 
wife, then iddat must bo observed by her from the time of 
his death; while if he died when abseht, she is to observe 
iddat from the time of receiving the intelligence, whether 
the informer be a just man or not.— Ibid. 

But when the husband divorced bis wife during his 
absence, and the divorce is not known (to her), till after the 
expiration of the iddat , he can lawfully marry her without 
observance of another i/ldat de novo .— Ibid. 
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ON SHUFA, OR PRE-EMPTION. 

Shufd is the right of one of two co-sharers to his part¬ 
ner’s share in consequence of ibs transfer by sale (1).* 

The Things in which Shufd is established . 

DCCXLY. Shufd , or right of pre-emption, is Principle. 

' established with respect to lands,—such as dwellings, 

Vacant tracts, orchards, and the like.—Tahrir ul~ 
Ahkamu 

DOCXLVI. The right of pre-emption is not Principle. 
established with respect to movables.* 

Thus the Shardya ul-Isl&m :—“ As to whether it (i.e., 
the right of pre-emption) is established with respect to 
movables,—such as wearing apparel, household utensils, 
shipping, and animals,—there are different opinions. Some 
doctors have answered in the affirmative to obviate the 
inconvenience of division, and upon the ground of a report 
by Ywnas from Abu Abdullah, on whom be peace I Others, 
again, have answered in the negative upon the principle 
that the conferring of dominion over the property of a 
Mnsalman ought to be restricted to those cases in which all 
are agreed, and also upon the ground of the report alluded to 
being weak or not well authenticated. This (latter) doc¬ 
trine is the most approved/ 5 * 


Annotations. 

(1.) Shufd is the right; which one of two co-sharers has to his 
partner’s share in the oMr capable of division, and which has originated 
from its being transferred by sale .—Tahrir ul-Ahkam. 

dccxlv. By general agreement of the Learned, Shufd, or the right 
of pre-emption, is established with respect to lands,—such as dwellings, 
vacant spaces, aud orchards.— Siiaraya ul-Islam, p. 418. 


Ska ray a nl-Lldm, p. 418. 
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ON PRE-EMPTION. 

So the Mafdtik: —“ According to Mass, as well as the 
general agreement of the Learned, the light of pre-emption 
is attached to akdrV 

So also the Tahir ul-AhJcdm As to whether or not 
the right of pre-emption is established with respect to 
moveable property, there are two different opinions, the 
more approved of them is in the negative.” 

DCCXLYII. With respect to date and other trees and 
buildings, the right of pre-emption is established if they 
are sold as appendages of the ground on which they stand, 
but if sold separately, the same difference of opinion, as 
above stated, exists^ 

Some of the doctors have allowed the right of pre-emption in 
respect of slaves, and not other animals.* 

DCCXLVIII. The right of pre-emption would be estab¬ 
lished with respect to rivulets, ways, baths and the like, 
provided the division thereof would not occasion a loss or 
damage (a), such as to render the property useless, other¬ 
wise it would not. 

. Thus the & hardy a ul-Tsldm With regard to the estab¬ 

lishment of Skufd in respect of rivulets, ways, and baths, 
the division of which would occasion loss or damage (a), 
a doubt has prevailed: but the most approved opinion 
denies its operation as to those.* 

(a.) By “ damage,” we understand such injury as would render 
the property useless after division, in which case, the person who 
would be injured cannot be compelled to make a partition.* 

DCCXLIX. Where again the bath, or way, or rivulet 
is of such a character, that its utility would not be destroyed 
by division, the co-owner may be compelled to admit of a 
partition ; and (if he should sell his share), the right of pre¬ 
emption would have effect in favour of his partner.* 

DCCL. In like manner, in the case of a well, to which 
there is. waste ground adjoining as an appendage, so as 
to admit of a division without loss or injury by surren¬ 
der of the well to one person, of the land to another, the 
judgment of the law would enforce a partition of the joint 
property, and establish the right of pre-emption if* one part¬ 
ner should sell his share.* 


* SJutraya ul-lsldm, pp. 418 6c 419. 
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: P C0L x - The nghb of pre-emption has.ho effect as to Lro*W 
Iruits, even when sold, on date and other trees, in connection X VIJi 
with 'oho root and the ground which they occupy * x Prindpil, 

i of pre-emption, is established in res- Principle. 

pyct to land which has been'divided off, where a road or 
i ivulet (passing through it) continues to be hold- in joint 
property, and one of the partners (in the latter) sells his 
share together with his portion of the divided land:* 

For, there, the other partner’s right of pre-emption attaches not 
only to the share m the road or rivulet, which was held as joint 
property, but extends also to the portion of the land divided off 
as being connected in sale with the other.f 

DOCLin. If, however, the land should be sold separately, Principle. 
no right of pre-emption would attach to the same * 

DGCLIV. With respect to the road and rivulet (which Principle. 
continued as joint property), the right of pre-emption is 
established only when it is wide enough to admit of a divi¬ 
sion.* 


DCCrA . If a person should sell a piece of land Principle. 
winch is his exclusive property, and with it his share 
m another (joint tenement), by one bargain (. safkat ), 
the right of pre-emption attaches to the share exclu¬ 
sively, at the due proportion of the price.* 

DCCLVI. It is an indispensable condition for the Principle, 
operation of the right of pre-emption that the share 
(of the property) should have been transferred by 
sale . So,— J 

. DCGLVII. If the share has been assigned as a dower, or Principle . 
given m chanty, or bestowed by way of gilt, or in com posh 


Annotations. 

dcclv. If a person sold, by one bargain,.properties partly divided and 
partly undivided, the right of pre-emption is, by general agreement, 
established with respect to the divided property only, and not to that 
which is undivided.—Mafatih. 

dedvi, dcelvii. The transfer (to which,the right of pre-emption 
should attach) must be by sale (and not otherwise). So, if the transfer 


* SharAya ul-Inlam, pp. 418 & 419. 
t B. big,, Part II, p, 177, 
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Lectuuk tion (for a claim), it is not subject to the claim . of pre- 
xvia emption* 

Principle, DCCLYIII. If a mansion should be partly wahf, or appro¬ 
priated for j)ious and charitable purposes, and partly ifeie, 
and tho portion which is free be sold, the person entitled to 
the benefit of appropriation has no right of pre-emption, not 
even if he be a single individual. 

Because he is not the actual owner of the property* (but is 
entitled only to its usufruct.).—*Murtazfi, however, says the right 
of pre-emption Would be established.* 

On the Shaft or the person to whom the right of 
pre-emption belongs. 

Principle. DCCLIX. The Shaft is every owner of a share 
in a joint and undivided property who is able to pay 
the price (of the share sold). It is, moreover, a 
f : condition that he be a muslim , when the purchaser 
is of that religion.f Consequently,— 

Principle. DCCLX. An infidel’s right of Shufd is not 
established against a muslim even though he should 
have purchased from a Zimmi , or infidel subject; but 
only against another infidel (that is a purchaser of 
his own persuasion); while, on the other hand, a 
nmsaluidrfs right of pre-emption is established 
against a musalmdn as well as against an infidel.f 


Annotations. 

be made as a dower, or as a gift, or in compromise, then, according to 
the prevalent doctrine, there is no right of pre-emption.—Maf&tih. 

doclix. When the purchaser is a Musalman, the person to be the 
Shaft, or claimant by right of pre-emption, mast also be a Muaalm&ti.— 
Ibid. 

declx. Neither an infidel subject (zimmi), nor an alien enemy ( karbi ), 
has a right of pre-emption against a muslim, though it is established, 
on the other hand, that a muslim has a right of pre-emption against a 
zimmi , and a zimmi against one like him or any other iufidel; and an 
infidel against an infidel, or a zimmi .—Tahrir ul-Ahkam. 


* Shardya vl-IsUm, pp. 418 & 419, 
t Shardya ul~ldim, p. 419, 
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DCCLXL The right of pre-emption does not 
belong to a neighbour, nor does it attach to the —' 
property that has been divided, unless the road or principle . 
rivulet of water (if any running through it) be still 
in joint tenancy.* 

X)CCLXII. It is a necessary condition that the Principle. 
person claiming the right of pre-emption should at 
that time be (actually) a co-sharer (of the seller).—- 
Maf&tili, 


DCCLXIII. The right of pre-emption is estab- Principle, 
lished between two co-sharers* (and no more).j* 

Thus the S.har&yfo ul-Tddm:—“ When there is more than 
one claimant by right of pre-emption, opinions are divided 
as to the establishment of the right. According to one of 
these, it is established absolutely, whatever be the number 
(of the claimants). According to another, it is established 
with a plurality of partners when the claim is for land, but 
not when it is for more than a single slave; and according 
to the third, it is not established with respect to anything 
when there is more than one (co-sharor). And this (last 
opinion) is the most prevalent.”* 

Bo the Tahvir ul-Ahk&m , which says:—“According to 
most of the doctors, the right of pre-emption is extin¬ 
guished in the case of there being several Shafts, or claim¬ 
ants by right of pre-emption; and this doctrine is adopted 
by the modern lawyers?’ 

So also the Mafdtth :—“ According to the prevalent doc¬ 
trine, there should be only one co-sharer (of the seller), and 
the right of pre-emption is extinguished in the case of there 
being many part-proprietors,” 


Annotations. 

dcclxi. Without any difference of opinion, the privilege of'Skufd 
does not belong to a neighbour.—-Mafatih. 


* Sfuirdya ul-Islam, p, 419. 

f According to the Efanifites, several persons may have the right, and 
exorcise it, —Note by Mr, Neil Baillie, vide B, Dig,, Part II, p. 179. 
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DCCLXIV. The right of pre-emption is not 
established by the Shaft's inability to pay the price, 
by his delaying to claim the privilege, or by his 
absconding at the time of the sale.* 

DCCLXV. If he allege the absence of funds 
to pay (the price), a delay of three days is to be 
allowed to him, and then if he be unable to produce 
the money, his right of pre-emption is extinguished. * 

DC CL XVI. If, again, he should say that his 
property (money) is in another town ( batad ), a time 
proportionate to enable him to obtain the same 
should be granted to him, and three days additional, 
unless the purchaser would be injured thereby.* 

. DCCLXVII. The privilege of Shufd is established 
m favour of persons who are absent, imbecile, 
insane, or under age;—the guardians of all of whom 
should avail themselves of the right, provided the 
same be for the advantage of their wards (a).* 

(a.) So, where the assertion of the claim is of no advantage to 
the ward, and still the guardian has made it, the same is 
invalid, f 


Annotations, 

declxiv. The Shaft must be able to pay the price, though it be by 
borrowing: he must not procrastinate, or abscond : if ho does so, his 
right is extinguished.—Mafat'fh. 

dcclxv. If he allege the absence of funds to pay the price, a delay 
of three days is to be granted to him, and then if he does not produce it, 
'the right is extinguished.— Ibid. 

dcclxvi. If, again, he should say that the purchnse-money is jn a 
different town or village ( balad ), a time proportionate to enable him to 
go (thither), take the money and come back will be granted to him in 
addition to three days. This decision is followed in practice.— Ibid. 


Sharhja ul-Isldm, p. 119, 
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DCCLXVIII. The guardian’s fault in delaying 
to make the demand, does not, however, extinguish “—' 

the right.—Mafatih. Principle. 

DCCLXIX. If the guardian should abandon the Principle. 
claim, the minor on attaining puberty, and the insane 
person on recovering his reason, may still assert it.* 

Because (in either case) there is a sufficient legal excuse for the 
delayf (in prosecuting the claim). 

DCCLXX. A person who was absent is entitled Principle. 
to prefer his claim, though the period of absence was 
long, in case lie was, during absence, unable to 
prosecute it in person or through a wakil. —Mafatih. 

DCCLXXL A sick man unable to prefer his Principle. 
claim is like an absent person, and so is one impri¬ 
soned.— Ibid. 

DCCLXXII. If a father or grandfather should sell the Principle. 
share of his ward (child or grandchild) in the property held 
in joint ownership with himself he may lawfully assert the 
right of pre-emption in his own favor, any ground of objec¬ 
tion being obviated by the consideration that it is no more 
than selling the ward’s share directly to himself* 

DOO-LXXIII. And, under the above circumstance, an Principle. 
executor appears to have the same power. 

Thus the Shartiya uUIsldm :—“ But has an executor the same 
power ? The Shaikh says — <he has not/ on account of the 
suspicion (which attaches to such a transaction) : the affirmative, 
however, is better supported, as in the case of an agent ”* (who may 
lawfully claim the privilege under such a circumstance). 


Annotations. 

dccixvn—dcclxix. The wall is, likewise, entitled to make the demand 
on behalf of his client, during bis absence, also daring the minority or insa¬ 
nity of his ward, as well as before or after, his attaining majority, or 
recovering from insanity, and also after his ward, who was an idiot, 
obtained intellect.—Mafatih. 
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The Mode of Claiming, <&c. 

DCCLXXIV. The Shaft is entitled to assert Ins 
claim on the conclusion of the contract without 
waiting for the expiration of the option stipulated 
to the purchaser alone. 

Thus the Shar&ya ul-Istdm :*—“ The Shaft is entitled to 
assert his claim on the conclusion of the contract and expi¬ 
ration of the option ; for it is then that the contract becomes 
binding. Some doctors, however, maintain that (the right 
is established) by the mere contract, without waiting for the 
expiration of the option, on the principle that transfer is 
legally effected by the mere contract; and this opinion is 
the most generally approved. But if an option is stipulated 
only to the purchaser, the Shafts right is established on the 
mere conclusion of the contract by reason of transfer to the 
purchaser being completed ”f 

DCCLXXV. A Shaft cannot relinquish his privi¬ 
lege in part (and exact it, as to the remainder of 
the property to which it applies); but, on the con¬ 
trary, he must either take the whole, or abandon his 
right entirely.* 

DCCLXXVI. He must take at the contract price, 
though the value of the share be more or less (than 
the same); and he is not liable for any contingent 
charges incurred by the purchaser,—such as bro¬ 
kerage, agency, or the like.* 

DCCLXXVII. If the purchaser add sometbingto 
the price after (completion of) the contract and 
expiration of the period of option, such addition is 
not an increase (of the price), hut a gift, and the 
Shafi is not obliged to pay it.* 


* Shard]/a nl-Islam, p. 421. 

f This is the approved doctrine of tho modern authorities.— Vide 
Tahrir ul-Akkdm, Mafdtih, &e, 
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If, however, the augmentation is made during the period Lrctuus 
of option, the Shaikh has declared that it constitutes a part xvni * 
of the original price, and is the same as stipulated in the 
contract; but this opinion is attended with some difficulty, 
as being inconsistent with what has been already said of 
the transfer being completed by the contract* 

DCCLXXVTIL In like manner, if theseller should Principle* 
make any abatement from the price, such abatement 
is unconnected with the contract; and the pur¬ 
chaser is by no means bound to surrender the share 
until lie has received the (full) price at which the 
contract was entered into.* 


DC CL XXIX. If the price be of the class Principle, 
of similars,—such as gold or silver,—the Shaft must 
give a similar to it/ (that is, an equal quantity of 
cither metal). 

DCCLXXX. But if there is no similar to the Principle, 
price, then the Shaft can take the property at its 
value at the time of the contract. 

Thus the Shardya uUIddtn :—»" But if there is no equi¬ 
valent to the. price, as where it is an animal, or a price 
of cloth, or a jewel, some doctors have said that the right 
of Shufd must drop for want of an equivalent to the price, 
and also by reason of a tradition by All Bin Biab from Abu 
Abdullah, on whom bo peace 1 Others, however, maintain 
that tho Shaft may take the property at its value at the 
time of the contract; and this doctrine is more generally 
approved.”* 


Annotations. 

declxxix, dcclxxx. According to the most correct opinion, the Shaft 
must pay an equivalent to the price if it is of the class of equivalents, if 
nut, then the value thereof.—Ma&tib, 


Ska ray a ublddni, pp> 421 & 422, 
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DCCLXXXI. A Shaft should prefer his claim 
as soon as he is informed of his right of pre-emption; 
but should he delay (to do so) from any cause 
preventing his making the claim in person, or, 
through an agent (on his behalf), his right of pre¬ 
emption is not extinguished.* 

DCCLXXXIL If the Shaft did not make his 
claim of pre-emption upon being misinformed of the 
amount or kind of the price, or if he could not 
assert it by reason of being imprisoned and unable to 
appoint a wafdl , his right would not be extinguished? 

Thus the Skardya vLIsldm :—“In like manner, if he should 
abandon (his claim) on the supposition of the price being high, 
when it was really (subsequently) proved to be low or moderate; 
or on the supposition of its being gold, when it turned out to bo 
silver ; or an animal, when it proved to be some other article, the 
dereliction in such circumstances would have, no effect in extin¬ 
guishing his right* Such also (would be the case) if he is 
imprisoned for a claim which he is unable to discharge, or unable 
to appoint an agent (to claim on his behalf).”—p. 422. 

DCCLXXXm It is at the same time incumbent on him 
to use all proper diligence in preferring his claim as soon as 
he becomes acquainted with his right, but yet so far as is 
customary* 


Annotations. 

dcclxxxi. When the (transaction of) sale is known to him, the Shaft 
must hasten to assert his claim of pre-emption, according as is custom¬ 
ary.—Mafatih. 

dcclxxxii. If lie fail to do so without a good cause, his right is extin¬ 
guished according to the opinion of the greater part of the Learned,— 
nay, it is affirmed by the Shaikh that the above opinion has received the 
general assent.— Ibid. 

But Ifj for a good cause, a delay has occurred in preferring the claim 
in propria persona, or by the appointment of a wahil % the right is not 
extinguished.— Ibid. 


Shm dya id-Is lam, p. 422, 
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Insomuch that when travelling with that intent, he is not j.iecrnira 

obliged to use greater expedition in his journey than is habitual XVHh 

to himself. Further, should be be engaged in the performance 
of any religious duty, whether indispensable or discretionary 1 , he 
is not obliged to break it off, but may lawfully wait till it ia com¬ 
pleted. In like manner, if the time of prayer is at hand, he may 
wait till lie has purified liimself, and then performed his devotion 
without hurry or restraint.'* 

DCCLXXXIV. Should he receive intelligence of the Principle. 
occurrence of his right of pre-emption whilst on a journey, 
and unable to prefer his claim by personally appearing or 
appointing an agent, the right is not extinguished even 
though he should also neglect to call upon witnesses to 
attest his intention to demand it.* 

DCCLXXXY. If, however, while able to use the proper Principle. 
exertions in person, or by appointing an agent, he should 
neglect to do so, his right is entirely lost * 

DCCLXXXVI. If the two contracting parties 
dissolve the contract, the right of pre-emption is 
not extinguished; and the Shaft is competent to 
annul the dissolution. However,— 


Annotations. 

dcclxxxvi. The right of Shu fa is not annulled on the dissolution of 
sale on the part of the seller and purchaser, because the right is estab¬ 
lished by virtue of the (original) contract, and cannot be cut off by (any 
subsequent act of) the contracting parties, moreover, the darlt , or future 
responsibility, rests still on the purchaser.f—Shar&ya til-Islam, p. 422. 

dcclxxxvi. If the two contracting parties dissolve the contract, yet 
the right of pre-emption is not lost; since such right has accrued in the 
(original) contract; consequently, they have no power to extinguish the 
same; on the contrary the responsibility ' lies with the purchaser; 
because the above is a cancellation, and not a sale (de novo), —Mafatrb. 


* Shar&ya ul-Zdam-, p. 422. 

f Th at La. as the Shaft takes his title from the purchaser, the latter remains 
responsible to him, notwithstanding* the dissolution for all future claims 
that may ba made against his title.—Note by Mr. Bail lie. 
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DC CL XX X\ IT. If the Shaft .should acquiesce in 
the sale, and then the buyer and seller dissolve it, 
then he would not have the right of pre-emption.* 

BCOLXXXVIII. If tho seller should ask the Skafiha 
dissolve the sale, and he should do so, the dissolution would 
not be valid; inasmuch as the dissolution could not take 
place unless it were on tho part of tho contracting parties 
themsel v cs.—Mafatih. 


DCCLXXXIX. If the purchaser (of a share in 
a property) should sell it, the Shaft is entitled to 
annul the sale, and take (the subject of the sale) 
from the first purchaser: he may also take it from 
the second,* 


DCCXC. If the purchaser dispose of the pro¬ 
perty in such a manner as not to be subject to 
pre-emption,-—as a wakf gift, mortgage, or conver¬ 
sion into a mriti/id ,—still the Shaft can annul the 
same, and take the property for the price at which 
the contract was (originally) entered into. 

DCCXCI. The Shaft takes possession of the 
property from the purchaser on whom the dark, 
or future responsibility, lies, and does not take it 
from the seller.* But,— 


Annotations. 

dcclxxxvii. Put if the Shaft acquiesces in the sale, rmd then the 
contract is dissolved by the contracting parties, the Shaft is not eompe- 
tent to claim his rightof pre-emption in consequence of the dissolution.— 
Tabrir ul-Ahkam. 

deexe. In like manner, if the purchaser should make a wakf or 
appropriation, of the property to any special purpose, or should convert it 
into a maajid, or place of worship, the Shaft can do away with all such 
nets, and take (possession of) the property under hia right of pre-emp¬ 
tion.—Sharaya ul-Ialam, p. 422. 


Vide Skardya ul-Isldm■, p, 422. 
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DCOXCII. If the property has still remained in the J.rrtohr 
hands of the seller, the purchaser will not be put to 
trouble to take possession thereof, and then deliver it to the 
Shaft, as the object may be gained without such process, Pnnei P le - 
the possession taken by the Shaft being tantamount to his 
(the purchaser’s) possession.—Mala till. 

But if, when he makes his demand, and the property is in the 
hands of the seller, it may be said to him,—“ Take it from the 
seller, or relinquish'your right;” and the purchaser, cannot be put 
to tlio trouble of taking pesseasion from the seller if he decline to 
do so, even though acquired by the Shaft. In such circumstances, 
the Shaft's possession comes into the place of the purchaser’s, 
tlio dark, or responsibility for future claims, resting notwithstand¬ 
ing, on the purchaser; and the Shaft has no right to cancel the 
sale. On the contrary, if lie attempt to do so, and take posses¬ 
sion from the seller, the act would be invalid* 

DOCXCIII. If the subject of sale should perish principle. 
or become damaged, and if this happens with¬ 
out the act of tlio purchaser, or by his act, but be¬ 
fore it was demanded by the Shaft , tlieu it is optional 
with the latter to take the property at the full price, 
or abandon it entirely; and in the event of his tak¬ 
ing it, he is entitled to all the ruins or fragments 
that remain, whether they are still on the spot, or 
have been removed from it.* 

Because they aro obviously opposed to part of the price.* 

DOCXOIV. If* on the other hand,a defect or injury (to the Principle, 
property) has occurred by the act of the purchaser after 
demand (made hy the Shaft), the purchaser is respon¬ 
sible.* 


Annotations. 

dccxciii. If the subject of the sale became blemished before it 
was demanded by tbe Shaft , then be is at liberty either to take it at the 
full price, or to abandon it entirely. This is according to the prevalent 
doctrine.—Mafatih. 

deexeiv. Should any part of the subject perish or be destroyed, 
the Shaft is entitled to a compensation in proportion to the loss.— 

Uhl 


Shardy a vl-Islum, p, 422. 
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principle. DCCXOV. If the purchaser should plant trees 
or erect buildings upon the ground (which is the sub¬ 
ject of pre-emption), and the Shaft should afterwards 
demand (the same by virtue of bis right), the pur- 
. chaser is entitled, if lie think proper, to pull up and 
remove his trees and buildings, and it is not incum¬ 
bent on him to level the ground; while, on the other 
hand, it is optional with the Shaft to take it at the 
full price, or to relinquish (his right) altogether.* 


Principle, DCCXCVI. If, again, the purchaser should 

decline to remove, (the trees or buildings), the Shaft 
has three things in his option: he may either remove 
them himself, paying the purchaser compensation 
for any loss he may sustain thereby, or he may take 
possession of the whole, paying, in addition to the 
price, the value of the trees or buildings which thus 
became bis property with the consent of the pur¬ 
chaser, or he may abandon his claim altogether.* 

principle. DCCXCV1I. If the subject of Shufd should 

increase in such a manner that the increase is con¬ 
nected with it (&), the advantage belongs to the 
Shaft, • but if the increase be separated [from the 
original subject (<?)], it belongs to the purchaser.* 


Annotations. 

dccxcvii. Any increase to the property (the subject of pre-emption), 
if separate from the property itself, belongs to the (intermediate) pur¬ 
chaser, but if connected with it, the same belongs to the Shaft (thr, 
subsequent purchaser).— Mafatih. J' 


Shardya ul-Isldm, pp. 4 22 6c 423. 
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(b.) As, for example, if a young plant or shoot of a date or Lkotvh* 
other tree is sold together with the ground on which it stands, 
and it becomes enlarged by natural growth. * 


.(&) As residence in a mansion, or the fruit of a tree. 

DCCXCV1IL If a person should sell his share in Principle. 
two mansions, and (the partner or) Shaft in both is 
one and the same person, he may lawfully take or 
abandon both, or if lie takes one and foregoes his 
claim of pre-emption to the other, the same would be 
valid. But in the ease of a single mansion, lie can¬ 
not forego his claim to a part.* 

DCCXCfX. If the price is a specific article, and it turns Principle. 
out to be the property of some person other than the purchaser, 
there can be no right of pre-emption by reason of the sale 
being null. If the price, however, was not specific, but was 
merely stipulated for in general terms (d), the right would 
be fully established, by reason of the purchase being good 
(in such circumstances). And although after delivery of the 
price by the Shaft it should turn out to be the property of 
another person, that would not affect his right in either of 
the cases supposed.* 

(d.) As if it were a quantity of some commodity estimable by 
weight or measure.* 

DCOC. If the subject, of sale should appear to be Principle. 
defective, and the purchaser, in consequence, should receive 
a compensation for the defect, the Shaft is entitled to take 
the property for what remains after deduction of the com¬ 
pensation. And if the purchaser should determine to keep 
the subject of sale without seeking any compensation for 
the defect, the Shaft must either take it at the (full) 
price, or abandon* (his claim altogether). 

DCCCL The Shaft's right is not lost by relin- Principle , 
quishment upon misinformation by the purchaser 
as to the subject, or quantity, or terms of his pur¬ 
chase. 


* SJiaraya nl-Iitldm, pp. 422 & 423, 
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L^cTumfi If a person should say “ I purchased the half for a hundred,” 
' _ L u P on which the Shaft relinquishes his claim, and it subsequently 
appears that lie purchased a fourth for fifty, the privilege is not 

Illustration, lost, (and he may still assert his claim). So also if it were said, 
“ I purchased the fourth for fifty,” upon which the Shaft relin¬ 
quished his claim, but if it should subsequently appear that he 
purchased a half for a hundred, the privilege would not be lost; 
because in the one case the Shaft might not be able to give the 
larger price, and in the other he might licit bo inclined' to avail 
himself to the defective or partial sale.* 

Principle, ^ DCCCII. Relinquishment by the Shaft upon misin¬ 
formation in respect of the purchaser docs not also extin¬ 
guish his right of pre-emption. 

Illustration. If the Shaft is informed that there are two purchasers, and there¬ 
upon ho abandons his claim, after which it appeal’s that there was 
only one; or if he was iuformed that there was only one (pur¬ 
chaser), and it turns out there were two ; or if he was told that 
the purchaser bought for himself, and it afterwards appears that 
be bought for another ; or the reverse of this is the case,—(in all 
these instances), the right is not lost, because (in each) he might 
have a different object in view* (which was frustrated by the false 
information). 

Principle . DCCCIII. The price must first be delivered by 

the Shaft, and if he should decline to deliver it, the 
purchaser is not bo.und to make delivery (of the 
subject of sale) till he has received the full amount.* 


Principle. DCCCIV. Where the land is a sown field, it must be 
suffered to remain (in that state until the crop is gathered), 
and it is optoinal with the Shaft either to take immediate 


Annotations. 

dccci, deceit If he (the Shaft) had abandoned (his claim) upon sup¬ 
position that the price was excessive, and it appeared subsequently that 
the same was moderate ; or that the price was gold, and it afterwards 
appeared that the same was silver; or that half (of the property) was 
purchased, and it turned out to be a fourth, or vice versa; or that 
there was one purchaser, and it subsequently appeared that there were 
many purchasers; or the contrary, and the like,—the right of pre¬ 
emption is not lost.—Mafatrh. 


Shardya nl-Mt'm, pp. 423 k 424, 
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possession (of the ground allowing the crop to remain), or he Litem** 
may wait until it is reaped.* * * § ’ — 

Because in this (option) he has an interest, that is the use 
of his money, while he is precluded from the benefit of the 
laud so occupied. There is, however, some doubt as to the 
legality of this delay without prejudicing the right of Shufd* 

When a person has purchased for a price deferred, or on 
credit, it has been stated in the Mabsdt that the Ska.fi may take 
possession immediately (on paying down the price), or may wait 
(till the stipulated time of payment arrive), and then pay the 
price and take possession. But it is laid down in the iVihdyah 
that the Shaft may take immediate possession (of the subject of 
sale) on his own responsibility for the price, provided that lie be 
in opulent circumstances, if not, he must give security for the 
amount, And this doctrine is the more approved. 4 * Hence tlio 
settled law on the subject is, that,-— 

DCCCV. Where a property is sold on credit,the Principle. 
Shaf t may take immediate possession thereof on his 
own responsibility if he is in opulent circumstances, 
otherwise by giving a security for the price. 

Mu fid and Murtazd have pronounced the right of Shufd to be 
hereditary. But the Shaikh has declared that it is not so, on the 
authority of a report by Talhd bin-Zayid, who is a battari ;f the 
first doctrine, however, is more approved, as being agreeable to 
the general and comprehensive sense of the sacred text on the 
subject of inheritance. J Hence,— 

DCCCVL The right of pre-emption is hereditary,§ and, Principle. 
as such, it is inherited like (any other) property4 

Annotations. 

dcccvi. Shufd , or the right of pre-emption, is inherited like any other 
property, whether the Shaft, had demanded it or not.—Mafatih. 


* Shardya nl-Isldm, pp. 423 & 424. 

t A particular scot of Zaydians held in detestation by the followers of 
the twelve Imams, as disputing the title of their seventh spiritual leader, 
Imam Musa Kasim, son of Imam Jafifar S&lik, in favour of another bro 
ther. See Sale’s Preliminary Discourse to the Translation of the Auran. 
See also Lecture VI, p. 165. 

$ Shardya id-Islam, p. 424. 

§ According bo the Ilamfites, the right abates on the death of tlm 
Shaft. 
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L xviii. E . Bhtofi should leave a widow and a child, an 

— child * °rurther S -^° ^ Wkl ° W ’ ancl tho rema iader tb the 


Principle. 


Principle. 


Principle. 


V- , , lf on ® heir sto ™ lfl relinquish his share (of the 

° r b ° bllt «" other 

sfcttmg* however, is liable to some doubt, which is not 

When the Shaft sells Ms own share (of the property), 

hll ei rWl« g fi P ?[ 1Z f d x ? f llLS 1 r3 « hfc of pre-emption, the Shaikh 
{ ^eclaied that his right is extinguished, because such 
share is the (sole) ground of his claim; but that if he should 
sell ins share before being informed of his right, it would 
not be extinguished, as his right existed previous to (his 
own) sale It would, however, be bettor to say, that in 
neither of theso cases would he have any claim to exercise 
that^ ht ^ pre " empti01L# So tho ^Proved doctrine is, 

DCCCVIII. When a person sells his own share of 
a property he cannot claim his right of pre-emption 
upon the other share of the property being sold. 

• . If a P erson in death-illness should sell his 
fehaie of the joint property to one of his heirs, by a contract 


Annotations. 

dcccvi, dcccvii. Some of the Learned have maintained that the right 
of pre-emption is one of the properties which can he owned, riven up in 
compromise, succeeded to as a heritage, and divided among one's heirs i„ 
proportion to their respective shares ; and that it cannot be given up by 
some of them ; bat, on the contrary, the rest of the heirs are entitled to 
take the whole (if partly given up by some).—Mafatih. 

dccevm If the Siwfi baa sold hie own share with the knowledge of the 
aale made by his co-sharers, his right of pre-emption is extinguished _ 
Tuhrir ul-Ahkam. 


Shdraya ul-Islam, p. 424. 
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of muhdbdt* that is, for a price under its value, and if the Lkctuhh 
abatement does not exceed a third partf of his estate, the xvl11, 
contract of sale is valid, and establishes a right of pre¬ 
emption in the partner (of the deceased). But if it does 
exceed a third part of the deceased’s estate, and the other 
heirs refuse to ratify the sale, it is valid only to such extent 
as is opposed to the price, and so much more as the third of 
the estate will admit of: consequently, to this extent only 
the privilege of Shvfd can operate in favor of the partner 4 

DCCCX. If a, Shaft makes a compromise giving Principle 
up his right of pre-emption, it is valid, and his 
right is thereby extinguished.{ 


For it is a right to property, and compromise is effectual in 
respect of the same.} 

If a share of a property is sold, and the Shaft stands 
security ( Zamin-ud-darh ), either for the seller or for the 
purchaser, or if both the contracting parties should stipulate 
an option to the Shaft, his right of pre-emption would not 
be extinguished (in either case). Neither would it be so if 
he acted as an agent (in the sale) for either of the parties. 

Upon this point, however, there is room for some doubt, in 
consequence of his acquiescing in the sale.}: 

DCCCXI. When the Shaft has taken possession of the Principle. 
property and discovered therein a defect which existed prior 
to the sale, then if both he and the (intermediate) purchaser 
were aware of the defect, neither of them has any option (in 
the matter); but if they were both ignorant of the defect, 
and the Shaft returns the property to the purchaser, the 
latter has an option either tef reject the sale altogether, or to 
demand a compensation for the defect from the seller (e). 

If, however, the Shaft should elect to retain the property, 
the purchaser has, in that case, no right to cancel the sale, 
because the share has passed out of his hands.} 

(e.) The Shaikh has said that the purchaser has no right to 
demand a compensation for the defect; but it is bettor to say that 
he has such right.} 


* Vide p. 80 of Lecture II. 

f To which amount the operation of a death-bed gift is limited. 
} Skardya vJ-Islam, pp. 424 k 425. 
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^Yvn? 18 DCCCXII. Such also is the case if ilie Shaft was 

"_’ acquainted with the defect, and not the purchaser. But if 

Principle, the purchaser was apprized of it, and not the Shaft, the latter 
only would have the right of rejection.* 

There are devices for defeating the right of pre-emption, 
two of which are the following :— 

The property may be sold for a price above its value, and 
then something of trifling value may be received in 
exchange for it, which would compel the Shaft to pay the 
full price if he choose to avail himself of his privilege. — 
Shar&ya ul-Isl&m, p. 426. 

In like manner, if the property is sold at an excessive 
price, and the seller receives part of it, giving a release for • 
the remainder, this also obliges the Shaft either to submit 
to a considerable loss or to abandon his claim. — Ibid . 


Skaruya ul-Mdm, p. 423. 




MlAHSr^ 


LECTURE XII. 


ON WAKE Oil APPROPRIATION, 


DCCCXI1L Wakf is a contract, the fruit or effect Principle, 
of which is to tie up the original of a thing, and 
leave its usufruct free. (Tahbis ul-asali wa itldk 
ul-munfiati) .* 

Because he (the Prophet), on whom be peace, has said—“Tie 
tip the original, and give away the fruit ( Rabbis ubasala ioa sabbil 
itssamarata)”* 

DCGCXIY. The express term hy which wakf can Principle, 
be constituted is— u wakafta (1 have appropriated),” 
and not any other. # 

For, as respects the terms “Harramtn (I have consecrated),” 
and “ Saddalctu (I have bestowed)/' they do not constitute vmkj 
without accompanying circumstances,—as by themselves they are 
susceptible of another interpretation besides wakf* 

DCCCXV. If, however, they are used With the design of principle, 
constituting “ wakf,” they are obligatory on the conscience 
of the poison employing them without any circumstance to 
fix their meaning. And if he should actually acknowledge 
that he used them with that design, judgment should bo 
given against him* (in terms c»f his acknowledgment). 


Annotations. 

dcecxiii. Wahf is to tie up a thing itself and leave its usufruct free 5 
as it is iu the Radis of the Prophet.—Mafatih, p. 414. 




Shardya ul-hldm, p, 231, 
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Lkoturk DCCCXYI. The wakf is not obligatory except 
by giving possession. Being (so) completed, it 

Principle, becomes binding, and cannot be revoked it made in 
health.* But,— 

Principle. DCCCXVII. Made in death-illness, a wakf or 
appropriation becomes valid (to the full extent) if 
allowed by the heirs ; otherwise, only to the extent 
of a third (of his property) in the same way as a gift, 
or mahabdt f in sale. The same rule is to be 
observed when a person has made bequests.* 

Some, however, have said that it : should be sustained to the 
extent of the whole of the original estate left by tho deceased; 
but tho first (that is the above) opinion is the more approved.* 

Principle, DCCCXVIIL If a person should, in death-illness, make 
a wakf gift and muhabdt sale, and emancipate a slave, and 
the acts he not allowed by his hems, then they would 
be valid if they can he carried into effect out of a third of 
his estate; otherwise, they are to be preferred according to 
priority of date (a), and effect is to be given to each in order 
until the third of the estate is exhausted, after which any 
that may remain is void.* 


(a.) In the ease of priority not being determined, somo of tho 
doctors maintain that the third should be rateably divided among 
all the different objects, but it would bo better if the same be 
determined by lot.* 


Annotations. 


dcecxvi. Without difference «if opinion, the delivery of possession is 
a, necessary condition for the validity of the wakf. So if the ivdkif or 
appropriater, die before it (that is before delivery of possession), the 
property (appropriated by him) shaft be his inheritance. But upon 
delivery of possession, the wakf becomes binding or obligatory accord¬ 
ing to the opinion of all. And after that, the same cannot be lawfully 
revoked.—Maf.itih. 


* Sha/r Ay a. id* Islam, p.234. 
t Vide p. 80 of Lecture II. 






Conditions relating to the subject of Wakf Iiwtbr* 


„ -VIA,. 

DCCCXIX. The subject of the icakf must be a Prh ~ 
substance the property of the appropriate*, capable untlp *‘ 
of yielding benefit without itself being consumed, 
and capable of being delivered.* Hence,— 

DCCCJXX. The vjahf of any thing not existing in sub- Principle. 
stance is not valid (6). 

(6.) As Day in, or indeterminate things.* 

DGCCXXI. Even the wakf of a thing in substance is princt P^ 
invalid if not mentioned in particular. 

If one should say “ I have appropriated a house, or a mansion,” Example, 
without mentioning some one in particular, the wakf would be 
invalid.* 

DCCCXXIL The wakf of aiedr or lands and houses, of prin *pk 
clothes, furniture and lawful instruments, is valid.* 

DCCCXXIIL The rule is, that the wakf of any Principle. 
thing from the use of which benefit can be lawfully 
derived with the preservation of the thiug* itself is 
valid.* Thus,— 

The wakf of a trained dog, and cat (is valid) from the possibility Illustration, 
of benefit being derived from them. Tho wakf of a liog is not 
valid, because it cannot lawfully be the property of a Musalmdm , 
nor of an absconded slave, because it cannot be delivered.* 

Whether dindrs and dirhamsf can he validly appropriated, is a 
question, which some doctors have answered in the negative, and 
their opinion is transcendent, since no benefit can be derived 
from them except by expending.* 


Annotations. 

deccxix. With respect to the thiug appropriated, it is a necessary 
condition that the same be in substance, be owned by the appropriator, 
and be capable of yielding benefit with the preservation of the original. 
So the wakf of a day in, or of a thing indeterminate, is not valid by 
reason of there being no certainty or identity of the same. The wakf of 
a profit is not also valid by reason of non-stability,—Mafatib. 


* Shardya ul-Islam, p. 234. 

f Dindr, money, a ducat. Dirham, a silver coin of which from 20 
to 25 have at different times passed current for a dindr (nearly equal to 
a ducat or sequin, about nine shillings). 
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Principle. 


Principle. 


Principle . 


DCCCXXIV. If one should appropriate & thing 
which is not his own, the wakf is not valid. But if 
the real owner consent to the appropriation, the wakf, 
or appropriation, is thereby valid according to some 
of the doctors,—the sanction being, in their opinion, 
tantamount to a new appropriation; and this is good 
and approved.* 

DCCCXX V. The wakf of a mnshda , or undivided 
share in a thing, is valid, and possession of it is (to 
be taken) in the same way as in the case of a sale.* 

Conditions relating to the wakif or appropriator. 

DCCCXXVI. It is required that he (the appro¬ 
priator) be of full age and sound understanding, 
and unrestrained in the use or disposition of his pro¬ 
perty.* 

DCCCXXVII. It is lawful for an appropriator to 
retain the superintendence of the wakf to himself, 
or to appoint another in the office. If he has not 
appointed any superintendent, the duty of superin¬ 
tending belongs to the person in whose favor the 
wakf is made, on the ground of the right of property 
being vested in him.* 

It is required that the JX&zir, or superintendent, 
appointed, be * a righteous man and know how to perform 
his duty. It is not necessary that he should formally accept 
the office, and remain permanently employed.—Mafatih. 


Annotations. 

dcccxxv. The wakf of a mushda, or undivided share in a thing, is 
valid without difference of opinion amongst us, and its possession is 
(to he taken) in the same manner as in a sale.—Maf&tfh. 

dccexxvii. The appropriator may lawfully make himself the super¬ 
intendent of his waif or another person though not forthcoming at the 
time, but thereafter.— Ihid. 


Skardya ul-Islam, p. 231. 
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Lecture 

XIX. 


DCCCXXVIII. He (in whose favour a wahf is 
made) must be in existence, capable of owning pro- rnnciph - 
perty, and distinctly indicated: be must not be one 
iu whose favour it is unlawful to make a wahf* 


Consequently,— 


DCCCXXIX. If one should make a settlement beginning Principle. 
with a person not in existence (c), the wahf would not be 
valid. But if it were in favour of one not in existence, in 
succession to a person actually in being, it would be quite 
good.* 


(c.) As, for instance, on© to be born, or a feetus not yet Principle. 
separated* (from the womb of its mother). 

DCCCXXX. A vjakf made in favour of a slave is not Principle. 
valid, nor can the thing appropriated be used by his master, 
the same being contrary to the intention of the walcif, or 
appropriator.* 


DCCCXXXI. A wahf for masdlih , or works of Principle. 
general utility,—such as bridges and rnasjids , or 
places of worship,—is valid; as such a wahf is, 
in truth, a settlement on all Musalmdns , though some 
only participate in its advantages.* 


Annotations. 

dcccxxviii. It is required that tlie person in whose favour the wahf 
is made be in existence, or held to be so, or one whose existence be 
usually possible; and that he bo capable of a wahf being made in his 
favour. So, the wahf made in favour of one without existence is 
invalid.—Mafatih. 

dcccxxxi. A wahf for works of general utility (masdlih)—ns 
bridges, rnasjids , shrouds of the dead, and the like—is valid, the same, 
in truth, being for the poor.— Ibicl. 


Shar&ya nl-lsl&m, p. 236. 
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DCCCXXXII. If one should make an appro¬ 
priation for a maslahat , or object of general utility, 
which has ceased to be used, it is to be applied to 
any good and pious purpose* And if it is for such 
purpose generally , it is to be expended on the poor 
and indigent, and in any other way by which an 
approach is made to Almighty God.* 

DCCCXXXIII. A Musalman cannot make a wahf 
in favour of an alien enemy ( harbi ), though he be a 
blood-relation, but he can make it in favour of an 
infidel subject ( Zimmi ), even though he be a stranger, 
or in no way related to him.* Yet,—- 
DCCCXXXIV. A wahf made for Jewish synagogues or 
Christian churches is not valid.* 

A vjahf in favour of a Zimmi, or infidel, subject is lawful; 
because it is a transfer of property, and like permission 
to take the usufruct. Some say, however, that it is not 
valid, because it implies a pious intention, and is good only 
when made for the benefit of a parent; while others main¬ 
tain that it is good when for the benefit of any relative. 
But the first opinion is most approved. So, also, the 
appropriation in favour of an apostate is valid, while there 
is some doubt as to one in favour of an alien enemy (harbi ); 
the more approved opinion being entirely against it.* 


Annotations. 

dcccxxxii. If one should wake a wahf for a maslahat , or object of gene - 
ral utility, but that has ceased to be used, it will, according to the approved 
doctrine, be applied to any good Or pious purpose. It will, however, be 
better to apply the same in reference to the true intention of the appro- 
priator. So the wakf for a Masjicl will (in case of the intended Masjid 
not being in existence) be applied to another Masjid , and that for a 
Madrassah, to another like Madrassah , and so on, regard being had to 
the same description of object as was intended by the appropriator.— 
Mafatih. 

When a wahf is made for a good purpose in general, it will be applied 
to any good purpose by which an approach is made to Almighty God.— 
Ibid. 
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Shar&ya, nl-Islam, pp. 235 & 236. 
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DCCCXXXV. A wakf in favour of fornicators, highway Ltctum 
robbers, or drinkers of wine, is not valid ; nor for the copying 
of what are now called Towrit and fnjil (the books oi 
Moses and Gospels), since they are altered and perverted rinctp *• 
variations. But if such appropriation wore made by an 
infidel, it would be lawful * 

DCCCXXXVI. , No wakf which is productive of Principle. 
sin is valid.—Maf&tfli. 

DCCCXXXVII. A' wakf made in favour of Muslims is to Principle. 
be applied for the benefit of all those who pray towards the 
Kiblah ;f but one in favour of true believers (muminin), is 
to be applied only for the benefit of the followers of the 
twelve Imams.* 

DCCOXXXVIII. If the wakf is made in favour of the Principle. 
Shiahs, it is to be applied to the Imdmiyahs and Jarudiyahs, 
and not to the others of the Zaydiah sect.* 

DCCCXXXIX. If a Musalman should make a wakf in Principle. 
favour of tho poor, it is to be applied for the benefit of the 
poor mudims only, to the exclusion of all others: and if an 
infidel made a similar appropriation, it is to bo applied, in 
like manner,' to the poor of his own persuasion.* 

DCCCXL. Whenever the moukuf alaihi (i.e., Principle. 
the person in whose favour a wakf is made) is 
described by a particular relationship, all those who 


Annotations. 


dcccxxxv. IVa/t/made by an infidel is vajid.—-Mafatih. 
dcccxl, dcccxli. Whenever the moukuf alaihi* or the person in 
whose favor a wakfia made, is particularLaecl by a description or rela¬ 
tionship, all those who come within the same are included; and both 
males and females participate though the description is given in the 
masculine geuder;—as the term “ Bdshimi'' comprehends also the 
females of that family.— Ibid. 


* Shardya ul-Priam, pp. 23o & 23(5. 

f That to which people direct their faces in prayer; (especially Mecca, 
towards the Kdaba, or temple, of which city the Muhammadans, in what¬ 
ever quarter of the world they are, turn themselves when praying). The 
tomb of Muhammad at Mecca. 
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lkoture come witliin it are held to be included in the benefits 
■—‘ of the wakf(d)* 


(d.) So that if the wahf is in favour of the Imdmiyahs, it is for 
all the followers of the Imdms. In like manner, when it ia for 
the Zaydiyah, all those who assert the ImSmship of Zayid, the 
son of AU (the second),f are included.* Likewise,— 


Principle. DCOOXLI. When the connection is a relation to a 
particular ancestor, all those lineally descended from him by 
their fathers (e) are included * 


(<?.) As, for instance, “ Hashimfa” who comprehend all those 
descended from Jldshim, through AM Tdlib , lldrith, Abbas and 
AM Lahab; or “ TAlibis” who are the descendants of A bit 
Tdlib , on whom be peace ! both males and females participate if 
connected with him on the side of their fathers, from a regard to 
custom; though upon this point there is some difference of 
opinion.* 

If one should make au appropriation for the Bam Tam/m, it 
would be valid, and should be applied to any of them who can be 
found.—MafAtili. 


Principle. . DCCCXLIL If a person should make an appropria¬ 
tion for (I$f) neighbours ( jiran), a reference should be 
made to custom for determining who are to be thereby 
comprehended. J 


Some say, however, that any one whose house is within forty 
cubits is a neighbour, and this opinion is good, or well supported ; 
while othors maiutain that the meaning of the term extends to 
all the occupants of forty houses on either side ; but this opinion 
is now abandoned.* 


Annotations. 


dcccxli. With respect to a person who belongs to a family through 
his mother, there are two opinions, of which the one approved is that 
be is not included in the description.—Mafatih. 


* Shardya ul-Isldm, pp. 235 & 236. 
f Vide, Introductory Discourse, p, 165. 

f According to the Hanlfites, the term “ Jiran or neighbours ” signifies 
all who worship in the same masjid. 
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DCCCXLIIT. If a man should make a wakf Ijrctuhk 
without mentioning its object, such wakf is void; so, 'Ll’ 
also, if the object is not distinctly specified {f)f principle. 

(/.) As, if ho should say “for one of these two,” or “ for one 
of tho two mashhich or fakirs,” the whole will be void.*’ 

DCCCXLIV. If the settlement were on maternal and Principle. 
paternal unc-les, they would share equally together* 

DCCOXJLV. If a person made wakf for tho nearest of Principle. 
mankind to him, his parents, and children how low soever, 
should (first) be taken, and so long as these exist, there 
shall be nothing for any of the (other) relatives. On fail¬ 
ure of them, the grandparents, and brethren (with their 
children) how low soever; after them, the paternal and 
maternal uncles in the order of inheritance ; but all of them 
shall participate equally unless some are specially men¬ 
tioned in detail.* 

If one should make a wakf in favour of his children and hia 
brethren, or Ills kindred, so general an expression requires participa¬ 
tion of males and females, and of tho near and remote, with 
equality of division among them, unless some order or detail is 
made a condition, or some one is especially indicated.* 

Oomlitions relatinej to the wakf itself. 

DCCCXLYI. The wakf or appropriation, must Principle. 
be perpetual, absolute or unconditional! possession 
must be given of the thing appropriated (g) y and 


Annotation a. 

dcccxliii. If a person make a wakf and do not mention the object in 
favour of which it is made, such toahf is void. So also if a wakf is made 
in favor of one not distinctly specified.—Mafatili. 

dcccxlvi. The universally approved opinion is, that the property 
appropriated must be transferred from the appropriator.— Ibid. 

It is a necessary condition that wakf should be perpetual, so it will be 
void if made only for a period. This is the approved opinion.— Ibid. 

Without difference of opinion, wakf should be mad6 at once: it can¬ 
not be made to depend on the occurrence of an event (in future), unless 
the same be quite certain and positive.— Ibid. 


Skaraya id-Islam, pp. 235 & 23G, 
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XIX. 


Principle. 


Principle, 


it must be entirely taken out of the iccikif or appro- 
priator.* 

So if it (the appropriation ) is restricted to a particular time, or 
made dependent on some quality of future occurrence, tho same 
is void. Such also is the case when it is mado in favor of persons 
■who will probably fail. As, for instance, if one should make a 
settlement on Zayul, with a restriction to himself, or extend it to 
generations that would probably fail; or if he say generally, “ for his 
successors,” without mentioning what is to bo done after they 
fail,—in these cases, it is maintained by some that tho ivakf would 
be entirely void; but others insist that due course should be 
given to the purposes actually named, and this is approved. Then, 
upon their failure, the property would revert to the heir of the 
wdkifp or appropriator; but some of the doctors maintain that it 
reverts to the heirs of the mouhlf alattii, or the person in whose 
favour the vjakf is made. Tho first opinion, however, is the most 
appro ved„* 

If one should say “ I have appropriated when the beginning 
of the mouth should come, or if Zayid will arrive,” the appropria¬ 
tion would not be valid.* 

(y.) Seizin is a condition of tho vali<lity of waif So that if 
one should make an appropriation, and die without giving posses¬ 
sion, the subject, of it would be his inheritance. The seizin that 
is required is that of the first of the mouJcuf ediahi or the person 
in whose favour tlio apppropriation is made; and all regard to 
possession ceases in the subsequent steps.* 

DCCCXLYII. If, however, one should make a wakf in 
favour of his young children, then (no delivery of possession 
is required, but) his own possession would be possession on 
their behalf. So, also, is the case of a paternal grandfather.* 

But with regard to an executor {wetsi) ', there is room for 
doubt. The approved opinion, however, is that it is valid* 
DCCCXLVIII. If a person make a wakf in 
favour of himself, it would not be valid. So, also, if 


Annotations. 

dcccxlviii, dcccxl. If a person make a wakf in favour of himself, 
it is invalid without difference of opinion. But if he made a wakf in 
favour of the poor (fakirs), and afterwards he himself become a fakir, 
he can lawfully participate in the benefits thereof.—Mafatik. 


Shardya ul-Islam, pp. 286 & fdl. 





lie made it first in favour of himself, and then in L ^ 1 T ^ RE 


favour of another.* — 

Some, however, maintain that it would he void only with 
respect to himself, and valid with regard to the other. But the 
first opinion is the more approved.* In like manner,— 

DCCCXLIX. If the ivahf were made in favour of Principle. 
another with a condition for the payment of the 
wdkifs (appropriator’s) debts, and current expenses, 
it would not be valid.* But,— 

DCCCL. If one should make a wahf for the poor, 
and should himself subsequently become poor, or for the 
Learned in law ( fahih ), and should himself become a lawyer 
(fakih ), there is no objection to his participating in its 
benefits,* 

DCCCLI. If one should make a wahf with a 
condition that the property (appropriated) is to revert 
to him in case of necessity, the condition would be 
valid, but the wahf void; and the property would 
remain in the state of being tied up until the necessity 
should arise, and will be inherited* (upon his death). 

DCCCLII. If he (the appropriator) make it a Principle. 
condition of excluding whomsoever he may please, 
that would invalidate the wahf. But if the condi¬ 
tion were that he may add to those in whose favour 
the wahf is made, some yet to be born, the wahf 
would be valid, whether it was made for his own 
children, or for others.* 

DCCCLIII. If, again, the condition were that he Principle 
(the appropriator) may make an entire transfer from 
those on whom the settlement has been made to 
others subsequently to come into being, that would 
not be lawful, and the wahf would be void* 

Some doctors have said that when one has made a wahf in 
favor of his young children, ho may lawfully make others 
participate with them without reserving any power to that effect; 
but this opinion is not to be relied upon.* . 


Skar&ya ul-lsldm, p. 237. 
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XIX. 


Principle. 


Principle* 


Principle. 


Principle. 


m 

DCCCLIV. In the case of a wakf being made for 
the poor, or for the Learned in law, a superintendent 
(Jcayyim) must be appointed to take possession of the 
wakf property, —while in the case of a ivakf being 
made for a maslahat , or useful purpose, the creation 
of the wakf is sufficient, the condition of accep tance 
being entirely dispensed with; and as to possession, 
that of the Nazir , or superintendent, is sufficient.* 

DCCCLV. If a person should appropriate a 
masjid , or place of worship, the appropriation is 
valid, though only one person should pray therein.* 
In like manner,— 

DCCCLYI. If a person appropriate a cemetery, 
the same becomes valid by the interment therein 
even of a single corpse.* 

But though people should pray in a masjid, or buiy in a 
cemetery without the formal words of wakf being pro¬ 
nounced, neither would pass out of the property of the 
owner. Such also would be the result if possession was not 
given of the wakf property, though the appropriate words 
were used * 

Appendages to Wakf. 

DCCCLVIL The subject of wakf or appropria¬ 
tion, is transferred so as to become the property of 
tbe moukuf alaihi , or the person in whose favour 
the wakf is made, for he has a right to the advan¬ 
tage or the benefits to be derived from it, and 
prohibition to sell does not negatve the same; and, 

Annotations. 

dcccliv. If a Ndzir , or superintendent, is appointed, it is required 
that ho be righteous, and know for what purposes he should make the 
expenditure. It is not necessary that he should formally accept the 
office and remain permanently employed.—Mafatih. 

dccclv, dccclvi. If the w«A/-property be a masjid or cemetery, it 
■will be sufficient if a single person said prayer, or a single corpse 
be buried, thereiu.—Mafatlh. 


Bhardya ul-Iddm, p. 237. 
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indeed, the sale of wakf property is sometimes in a Lr ^ trr 
mauner valid* (as will be seen hereafter).f — 

If a person has made a settlement on the children of his 
children, the children of sons and daughters, males as well as 
females, participate, without any superiority of one over 
another. But if I 10 should say—“ those among them who 
are (lineally) related to me,” the children of daughters would 
not bo included. And if he made the settlement “on his 
children,” it should be applied to the children of his loins; 
the children of his children will not be included with them * 

Some maintain that they would all participate together ; but the 
first opinion is tho most approved ; because a child's child would 
not be understood by the use of tho word ° child.”* And,— 

If he should say—“ on my children, and children of my 
children,” it would he confined to two generations. * And,— 

If he said—“on my children, and when they fail, and 
the children of my children fail, then on the poor,” the 
wakf should be for bis children, and on their failure, some (of 
the doctors) maintain, that the proceeds should be expended 
on the children of his children, and when they fail, on the 
poor; while others are of opinion that the proceeds are not 
to be expended on bis children’s children, for they are not 
comprehended in the wakf, but their failure is only ^ a con¬ 
dition of the application to the poor; and this opinion is 
the more approved * 

DCCCLVIII. When a person has made a wakf, or appro- Principle. 
priation, “ in the way of God,” it is applied to whatever is 
productive of reward in a future state, such as religious 
warfare, the greater or lesser pilgrimages, tho emotion of 
masjids, and bridges. So also, if he (the appropriates) 
should say,—“ in the way of God, in the way of reward, 
and in the way of good,” ‘the purposes are all considered as 
one and the same, and there is no necessity for dividing the 
proceeds (of the wakf) into three different parts.* 

DCCCLIX. When a person has made a wakf of Principle. 
a masjui , and it has fallen into ruins, or the village 
or quarter (in which it is situated) has gone to 
decay, it (the wo/^-property) does not revert to, and 


* Shir&ya ul- fold in , pp. 237 & 238. 

* Vide Principles dccoLxi & doocAxii. 
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become the property of, the appropriator; nor does 
—‘ the sale thereof cease to be wakf nor is the sale of 

it lawful and valid.* 

Principle. DCCCLX. No person is competent to consume 
the original, or the corpus, of a wakf, by sale, gift, or 
in any other way, as such disposition frustrates the 
purpose of the wakf which is to tie up the original 
property.—Mafatih, But,— 

Pnndpie. DCCCLXI. If dissensions arise among the 
persons in whose favour the wakf is made, and there 
is apprehension of the property being destroyed, 
while on the other hand the sale thereof is produc¬ 
tive of benefit, then, in that case, its sale is lawful. 
It is thus laid down in the Sahih .— Ibid. 

Principle. DCCCLXII. If the mansion belonging to a wakf 
should fall into ruins, the space would not cease to be 
wakf nor would its sale be lawful. If (however) dissen¬ 
sions should arise among the persons for whom it was 
appropriated, insomuch as to give room for apprehen¬ 
sion that it will be destroyed, its sale would be lawful.* 
And even if there should be no such differences, nor any room 
for such apprehensions, but the sale would be more for the advan¬ 
tage of the parties interested, some are of opinion that the sale 
would be lawful; but the approved doctrine is to forbid it. * 

Principle. DCCCLXIII. When a person has made a wakf for the 
poor, it is to be applied to the poor of the (deceased’s) town 
who are present: so also should it be done when a walcf is for 
the descendants of Alt. And when a wakf is made for the 
children or descendants of an ancestor who are scattored 
in different places, the income is to be applied to those 
forthcoming, and there is no necessity for following, into 
difficult places, those who are not present.* 


Annotations. 


dccclix. It is not necessary to distribute the profits of a wakf among 
all the persons comprehended in the description, but among those who 
may be in the town ( balad) of the wdkif or appropriator.—Mafatih. 


Shardya ul-Islam, pp.—237239. 
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ACKNOWLEDGMENT— 

of debts .. 85 

APPOINTMENT— 

of a mutawalli, or superintendent, vide Mutawalli. 

APPROPRIATION— Vide Wake. 

AQUEDUCT— 

if erected by a man for Musalmdns, hie proprietary right therein 
abates by his declaration to that effect, or upon the same being used 
by people, or delivered to the superintendent (mutawalli). . .152 

in the use of-there is no difference between rich and poor . .153 

may be lawfully consigned to a mutawalli ...... 153 

BEQUESTS— Vide Will. 

for pious purposes.. 

revocation of.. 

CARAVENSERA— 

if erected by a person for travellers, his right therein abates by his 
declaration to that effect, or upon the same being used by people, or 

delivered to a mutawalli .. 

in the use of-there is no difference between rioh and poor . . 153 

CEMETERIES— 

if assigned by a person for Mvsalmdns, his proprietary right therein 
abates by his declaration to that effect, or upon the same being used 

by people, or delivered to a mvtawalli .. 152 

in the use of-there is no difference between rioh and poor . . 163 

DEATH-ILLNESS— 

definition of ..20 

effect of gifts, &o., made in .. 18—21 
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may be appointed according- to the testators own choice ... 88 

Appointment cus — 

of a slave ..* . 88, 89 

of a minor.89 

Of an insane person. 89 

of a woman. 89 

of a blind man.89 

of a profligate ..0° 

of an alien or apostate.89, 90 

can be removed for unfitness, misconduct, or the like .... 88 

appointment of-void under what circumstances .... 89 

can remain firm or be removed under what circumstances . . 90, 91 

may decline to accept the office before or after the testator’s death . 91 

after once accepting the office cannot retract after the testator’s 
death, nor in his lifetime without his knowledge .... 91 

power of one-where several have been appointed . . . 98—96 

appointed for a particular purpose, is - in general .... 96 

the survivor of two --cannot act without an order from the 

judge, unless the deceased has appointed him to be his own 97, 98 

when of the several-only one or two should accept the office . 98 

effect of the testator’s direction to act with the knowledge, opinion, or 

under the inspection of another ..99 

power of-to make a partition.100—102 

power of —— appointed by a mother, brother, or paternal, uncle to 

make a partition.* 108 

of a father, or paternal grandfather, is in his stead , . , .103 

appointed by a father is superior in the management of property . 104 

power of-in paying debts.10O 

power of-in malting sales and purchases.105 

can sell immovable property for what reasons and under what circum¬ 
stances . • . • • 105—107 

power of-appointed by the mother, brother, or paternal uncle to sell. 

and purchase.. 107—109 

responsibility or non-responsibility of .. 109 


GIFT (Utah)— 

definition of , 1 

pillars or essentials of 1 

how rendered valid .1 

verbal-effectual as written. . . ..2 

legal effects of . .2 
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GIFT— continued. 

must not depend on anything' contingent.3 

what is required of a giver.3 

subject of-must have legal value, and must be in existence at the 

time of being taken possession of, also divided off if divisible or 

separate.. . v , . 3 

of a known part of what is indivisible, valid , 5 

of what is already in the hands of the donee or his guardian valid 

without formal delivery. 9 

of what is susceptible of division, by two or more persons, to a siuglo 
person, or to one or more poor persons, valid . , . , . 10 — 12 

to an infant by its father, mother, or protector, valid, how and why 13—16 

to a discreet minor how valid.16 

made in health and sound state of mind to any person valid to any 

extent ..17 

in death-illness valid to the extent of the whole estate if consented 
to by the heirs, otherwise, to the extent of one-third only . . 18, 19 

not valid if made to an hoir even to the extent of one-third, unless 

consented to by the other heir pr heirs. . . 20 

how lawful, and how unlawful.22 

by way of life-grant lawful.23 

by way of sadakak, or alms-deed, how valid, and how invalid . . 24—26 
by way of iskdt, or cancellation, lawful, if not suspended on a condition 26,27 

revocation or retraction of-valid, though abominable ... 28 

after delivery cannot be revoked without a decree, or consent of the 

donee . » ..28 

causes preventing revocation of 28 

cannot be revoked, under what circumstances.32 

of a debt to the debtor not revocable. . , 32 

doner’s repossession of the thing given in-not necessary , . . 32 

retraction of — made by way of alms not lawful .... 33 

made by way of hibah bit-iwaz pr hibah b as hart ul-vivaa . , .34 

HIBAH— Vide Gift. 

HIBAH BIL-IWAZ (gift for an oxohange).34 

HIBAH BA-SHART UL-IWAZ (gift on condition of an exchange) . .34 

- INN— 

if erected by a person for travellers, his right therein abates by his 
declaration to that effect, or upon the same being used by people, or 


delivered bo a vmtawalli , ..152 

in the use of—- there is no difference between rich and poor . .153 
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ALAHABAT— 

definition of.. 80 

is the same in effect as a bequest in death-illness, and, therefore, 
operative to the extent of one-third of the estate . . .80 

MAS.TID— 

when erected by a person, his right does not abate till he has separated 
with its way from the rest of his property, and permitted prayers to 


be said therein . . 118 

whon delivered to a viutawalli, it is lawful though no prayers be said 
therein, so also when delivered to the j udge or his deputy . . . 149 

any ground appropriated for the purpose of erecting-- cannot after¬ 
wards be resumed, sold, or inherited.149 

when a person has an unoccupied space of ground tit for building 

a - ? and has directed a koum, or body of persons, to assemble therein 

for prayers, it becomes a - for ever, if permission is given to pray 

in it, and the property does not go to his heirs at his death . . .149 

stipulation for something to himself out of the land which is made 

a - is not valid . 160 

if made on condition of option, the appropriation is valid, but the 

condition void . . . . .160 

when built by a person who called persons to witness that he shall have 
power to cancel, and sell it, the condition or the power so reserved 

is void.160 

though fallen into decay and no longer used for prayer, nor required 
by the people, yet neither can it revert to the appropriator and his 
heirs, nor can it be sold . . . . . . . . .160 

the materials of one - cannot be used to repair another . . 160 

appropriation of land for the benefit of-valid.161 

money may be lawfully given for the repairs as well as the mainte¬ 
nance and benefit of 161 

revenue arising from the land assigned to-is lawful to the poor only, 

and not to the rich, while the use of any of the other articles apper¬ 
taining to- is lawful to poor and rich ilke.162 

MTJTAWALLI (or superintendent of a imkf ) — 

who can be appointed as .164 

the appropriator himself or his children may be-of the wakf 

made by the former.. . 166 

the management by the survivor of two-valid, if the deceased 

mvtawalli appointed him to be his executor . . . . .155 

of the two-if one accepted the office and the other refused, the 

judge is to appoint another until they both agree, or if one be a 
minor, the judge is to appoint another-in his stead . , . 166 
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MT7TAWAXLI— continued. 

empowering another person to appoint a-is lawful 

if not appointed by the approprlator, his executor can act also as 
if died during the lifetime of the appropriator. the latter, and not the 
judge, can appoint a ■ ■ — - ; the appointment rests with the judge if 
the appropriator died without naming an executor .... 
a stranger cannot he appointed ——, so long as a person fit to bo a 
is found among the relatives of the appropriator .... 

if, the appropriator made it a condition that a - shall be appointed 

from amongst his descendants, the judge cannot appoint a 

stranger.. . 15$ 

if the persons of the neighbourhood unanimously appoint a -- even 

without the sanction of the judge, the man so appointed shall be 

the appropriator after delivering up possession to a - appointed by 

him, cannot take it hack from him, unless the appointment wus 

made with such condition .. 

may, on the approach, of his depth, commit his office to another . 
while alive and in good health, cannot appoint another to act for him, 
unless his own appointment were in the nature of a general trust . 
effect of the lease granted by a — — or by the judge .... 
debts incurred by a — for land-tax and repairs ..... 
cannot be removed without manifest malversation .... 

if the appropriator who appointed himself - is a bad character, and 

-unworthy of confidence, or neglected the performance of his duty, 

• the judge may take the wal'f, or appropriation, out of his hand, 

and appoint another . 

if. the appropriator constitute himself or another as -declaring', that 

neither the sovereign nor the judge shall have power to remove him, 
yet if he cannot bo trusted with the n-al’f property, the judge may 
remove him and appoint another . 

’WAKF (appropriation)— 
definition of 
pillars or essentials of 
conditions of . ». * • 

proper subject of 

how effected. 

how rendered valid and operative . 

purposes for- which - - may be made 

what is included in -- without express 

included. 

disbursements with respect to . 


mention 


loti 


156 


157 


158 


15 $ 

158 

159 
159 
161 

162 


163 


163 


. 113 
, 115 

. 116 
. 120, 123—125 
. . . . 121 
. 115,126 

. 126 

and what is not so 

. 127 
12$ 
o 2 
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WAKF — continued . 

management, repairs, &o., of the property appropriated bb . 

settlement of - made by the appropriator on himself, his children, 

or other offspring. 

settlement of - on the appropriator’s kardbat, or kindred 

on his poor kindred . . 

on his neighbours.* 

on the people of the appropriator’s bayit , or house, on his dl or jins , 

and akrab . 

of Masjid #, vide MASJIDS. 
of Cemeteries , vide CEMETERIES, 
of Inns, ride Inns. 
of Aqueducts , vide Aqueducts. 

cases of-where, after an appropriation for the poor, the appro¬ 

priator himself, some of his children, or his kindred, became poor . 

what depends upon a. condition in • 

effect of- if made in death-illness • 

WASIYAT— Vide, Will. 


Eagre 

120 


180 

137 

138 

139 

MO 


141 

142 
145 


WILL (Wasiyat)— 

how constituted ..* * * * 

may he made verbally as well as by writing.• 

may also be made by an intelligible sign or signs, if the testator is 

unable to speak. 

conditions of. 

legal effect of.* • * ' * 

to a stranger for more than one-third, and to an heir for any portion, 
of the testator’s estate, is not valid, unless consented to by all the 

heirs ■ • •••••••; ;• Asm* 

proper subject or ... .... ’ _ ‘ 

how rendered valid, and how invalid . « • • • • } 


by whom -— can be made •« .. 

by whom-cannot be made ..-•*** 

in whose favour-can bo made .. 

in whose favour -—* cannot be made . 

construction of-when made in favor of akdrib, or relations 

made for pious purposes . . 

usufructuary. 

revocation of »••»** * * 


40 

41 

41 

41 

43 
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ACKNOWLEDGMENT— 

of a child's descent. . 264 et seq. 

of any other relation.266 et seq. 

of mutual relationship.271 

of a successor, vide Z ami jn -i j A lii ilaii . 

AGENCY, Agent— 

in marriage .. 36D 

in divorce . ’ . 396 

APOSTAOY— 

effects of • 283—285 

APOSTATE— 

property of — goes to his nvuslim heirs ..... 283 —285 
not by birth to be called upon to repent, and his property not to bo 

taken until he dies naturally or is put to death.28-4 

if a female, her property is not to be taken until she dies . . . 285 

APPROPRIATION— Vide Wakf. 

ARRANGEMENT— 

for idle distribution of shares *. 313 

ARTICLES OR PROVISOS— 

of the contract of marriage S27 

BASIS— 

of Muhammadan law. 167 

BASTARD— Vide Illegitimate Child, 

BIOGRAPHICAL DICTIONARIES.167 

BLEMISHES— 

in a married man and woman. 383, 384 

effects of . . .. 383—887 
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BOOKS— 

of Kadis ...107 ct *<%. 

of Law.170 

of Law generally used in this country ....... 174 

on the Succession to Inheritance . • . . . . . .173 

CANCELLATION— 


of marriage, takes place for what causes and under what circum¬ 
stances ......... 383, ct mj. 405—420 


CAUSES— 

of heritable right.176 

of prohibition in marriage. 329 ct seq. 

for cancelling marriage.383 

of Udn, or imprecation.424 


CHILD— 

in the womb, vide Farms. 

horn of a female slave is affiliated to her master if acknowledged by 

him.268. 

illegitimate, vide Illegitimate Child. 

of the mother, that is a brother or sister by the same mother only, 
enti tled to if sixth of the estate.238 

CHILDREN— t 

of consanguinous heirs or relatives supply, in succession, the place of 
their deceased, or disqualified, parents . . . . 207, 232, 246, 260 

of the deceased prevent the succession of every one connected with 

him through themselves or through his parents.232 

bv the mother alone take one-third of their deceased brothers estate . 238 

CO-HEIRS— 

in the first class of heirs .226, 227 

in the second class.. 2 3C, ^43 

husband or wife and any description of heir or heirs happening to be 
in the case . . . . ..^11, 251 

COMBINATION OF SHARES. 1S( * 

COMPULSION— 

minors may be given in marriage under-by their fathers and 

paternal grandfathers . ..365, 366, 368 

divorce under-invalid.395 

COMPUTATION OF SHARES—.311—318 

CONDITIONS— 

required in the divorcer . . . . •.393 

required in the divorced . . . ■ - » • ^96 
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C ON DITI0N8 —oo ut in ued. 

required in the grantor of hhuld or release from the marriage tie 
required in the woman obtaining' kkul* 
relating to the right of pre-emption 
relating to the subject of -rcakf, 
relating to the appropriate (wdtyf ) 
required of the object of wakf . 
relating to the wahf itself. 

CONSANGUINITY— 

comprehends three classes of relations 


485 

Pago 

. 405 
. 40G 
445, 417 
. 405 
. 466 
. 467 
. 471 

. 176 


CONSANGUTNOTJS HEIRS— 

divided into three classes, then into several sections, degrees, or senes 
and heads.. • 1&9—192 

CONTRACT— 

successor by (see zdmin-ijwirah) .1<7 

of permanent marriage, how and by whom can be entered into 324 et seq. 
of temporary marriage, how and by whom can be entered into 873 et seq < 

DAUGHTER— 

a first class-heir . . ...1811 

if one, entitled to a moiety; if more, to two-thirds ; and with a brother, 
each-takes half of the brothers portion . . . 182—184, 229 


DEATH BY COMMON ACCIDENT— 
effect of. 


801 


DEATH-ILLNESS— 

definition of .. 

effect of gifts, bequests, appropriations, &c;, made in 

divorce given in. 

heritable right of the spouses married during the husband’s 


, 20, 44, 86 
. 464 
. 403 
. 254 


gift,sale, rDul'/t or appropriation, Ac,, maclein-effectual to what extent 164 

DECEPTION IN MARRIAGE— Vido Tadlis. 


DEFICIENCY- „ 

in a share or shares, \ idc Ijtgeeash. 

DESCENT— 

how established. .. 271 et seq. 

DEVOLUTION OF INHERITANCE- 

first on the first class; next, on the second class, then on the third class, 

of heirs, with a husband or widow if happening to be with any of 
them ; next, on the emancipator, then on the person responsible for 
offences, and lastly on the hwhn . . 1G6, 177, 192—176, 226—262 
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DISSOLUTION OP MARRIAGE— 

takes place for what causes and under what circumstances, 


DISTRIBUTION” OF SHARES— 
mode of ... 

DIVISORS OP EXTRACTORS— 
of shares .... 



DIVORCE- 

LOW many kinds of . 391,392 

the laded or irregular form of-void.391 

how effected in tho 8anni form.393 

by whom can bo effected.393, 399, 403 

by an insane person not valid, unless given by his guardian . . . 894 

how effected by a dumb person.399 

given by a siok-man, how it effects and affects.403 

cannot be effected under compulsion . , , . . . . 395 

form of. 399—401 

cannot be effected by writing unless the divorcer is unable to speak . 400 

given ambiguously or implieatively not valid. 400 

testimony of two witnesses necessary in.402 

effect of-when revocable. 392, 430 

effeot of-when irrevocable, or given three times . . . 392, 432 

of iddat how effected ..392 

When given nine times, renders the divorced for ever unlawful to the 

divorcer.392 

giveu for a ransom takes effect absolutely ..... 407, 416 
revocation of-how effected ....... 430, 431 


DIVORCED (or the subject of divorce)— 

the conditions required in.396—399 • 


DIVORCER— 

conditions required in 


393—396 


DOWER— 

a concomitant of marriage, though not necessarily required to be men¬ 
tioned in tho contract.. 360 

different kinds of.351 

of the like (niahr-i mini), or proper-.how regulated, and when due 361,352 

anything that can he owned by a Musahndn as property, whether it 
bo in substance or mere usufruct, can be validly assigned as . . 352 

neither the minimum nor the maximum of-is limited . . , 376 
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DOWER— cmtimed. 

what !s not tlie fit subject of • . * • * • ' * 

becomes the wife’s property by tbe mere contract . . . ■ ^ 

divided into miajjal, or prompt, and mnmijjal, or deferred . . 357, 358 

if mentioned in the contract, half becomes due upon divorce Wore 
consummation, and the whole, upon divorce after consummation . 359 

if not mentioned in the contract, only a present is given upon 

divorce before consummation, while proper-becomes due upon 

divorce effected after consummation, as well as upon the death of 

the divorcer or the divorced 359 

may be sold or given away by a wife to her husband, or to any other 

person. o(>l 

only a portion of -- may bo remitted by the father or paternal 

grandfather of a minor girl. 

fixed by a guardian for his ward, valid, though it be less thau 

the proper. 00 

EMANCIPATOR, ENFRANCtllSER— 

entitled to inherit from his freedman . . . ■ . .177 

EMBRY 0— Vide Foetus. 

equality u7 

in marriage .••••* V * * r 

ESTABLISHMENT — 

of parentage or descent . . 

of relationship ‘ ***«*• 

EUNUCHISM— 

a cause for the cancellation of marriage . . 383 

EXCLUSION FROM INHERITANCE— 

takes effect with respect to which persons and undew; whafi circling 

, 805 

stances . >. 

of the second and third class of heirs by those of the first class . . 305 

of the third class heirs by those of the first and second classes 306-310 

EXTRACTOR— 

of shares, vide Divisoks OF Shakes. 

FATHER— 

takes a sixth with the deoeased’s issue, and the whole, or the residue, 
as the case may be, on failure of such issue . . . . 185, 228 

FOETUS— 

inherits if brought forth alive, also if bom dead in consequence of 
violence, and also if it shows any signs of life at its birth . 295, 29G 
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FCETUS —continued. 

inherits if born (alive) at six or nine months from the ancestor’s 

death.. 

should be anticipated as consisting of two males,, and a proportion¬ 
ate part of the estate should bo reserved, should the other heirs make 

a partition before its birth . .. 

does not inherit if still-born without any violence . . • 

docs not inherit if brought forth in the state of half its body alive and 
half dead, or if it exhibits motions that are nob indicative of its 

being alive. 

need not be alive at the death of tho ancestor, but if born (alive) at 
six or nine months from liis death, the right of inheritance is 

established .. 

how tho estate is to be divided when-born alive, or dead . 398, 


297 

297 

293 

296 

397 

899 


FOSTERAGE— 

essentiiils of... 

effects of .* et- scg. 

thfe prohibition of mtenharriago by reason of -- spreads from 

the nurse and her husband to the child she has suckled, and from it 

back to them both and their relations.. 333 

cancels also an existing marriage, under .what ciroiirastpmcos . . 335 

male and female children prohibited to intermarry by reason of con¬ 
sanguinity are also prohibited by reason of-, bus not tlieir brothers 

and sisters... 


GUARDIAN— 

in marriage — 

who can be --and what power he has 

in skttfd, or pre-emption .... 


365—372 
. 448 


HADIS— 

basis or source of Muhammadan laws 
books of —— among the Imamiyalix 
the four principal-oalled Kuiab-i arbA 


. 167 
167—170 
. 169 


HEIRS— 

how many kinds of . . . • 

by consanguinity — 

divided into how many classes . 
subdivided into how many sections, 
order of the succession of, vide Order 
how many by special cause 


.. 178 

.176, 189 

series or degrees and heads 189—192 
or Succession. 

.771 
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HERITABLE RIGHT— 

founded either on consanguinity, or on special cause . 

HOMICIDE— 

if not justifiable, is an impediment to succession . 
committed by mistake is not so • 

fa never excluded, bet happening to bo with any of the deceased » he™ 
takes the fall or reduced share as the ease may be . m 185, 211, MO 

231, 235, 243, Jol 


489 

Pago 
, 176 

. 285 
. 286 


§L 


there is no consanguinous heir 


. 223, 

225 


435 

. 435, 

437 

. 436, 

437 


438 


439 

• ‘ 

440 


1G7 


420 

. 421 

422 


IDDAT— 

definition of. 

on whom obligatory, and on whom not . 

the terms of . 

of a pregnant woman. 

for death, to be observed by every woman 
of a woman cohabited under a semblance of marriage 

IJMAA— 

a basis or source of Muhammadau laws . 
thA .— 

definition of .. 

how constituted. 

effect of. 

ILLEGITIMATE CHILD— 

has no parentage. 1 ’ .' ' l 

inherits from none of its parents and their relatives, nor is inherited 

by any of them. 

inherits from its own wife or husband and children, and fa inherited 
by them, and, in their default, by the Imtivi . 

IMAM (spiritual leafier)— 

the last of heirs - . 

inherits when and under what circumstances . . ■ • • 

the property so taken by-should be applied to what purposes 


IMAMS— 

twelve in number 


IMPEDIMENTS TO SUCCESSION— 

principally three, viz., infidelity, homicide, and slavery . • • 

P M 


423 

275 

275 

275 

177 

262 

264 

165 

277 
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IMPOTENCE— 

a cause for the cancellation of marriage 
separation caused by-is perpetual 

IMPRECATION ( Udn )— 

definition of. 

essentials of. 

how effected. 

causes of. 

form of. 

rules of . . 

effects of . . . . 



INCREASE— Vide Return. 

the doctrine of -not recognised in the bnumhjah Code : so if the 

shares in a case cannot be given in full, by reason of such shares 
exceeding the whole, then recourse is nut hiul to the process of 
Increase, but the deficiency falls on the paternal relative or relatives 


as the case may be, , . . .213 

INFIDELS— 

subject to a muslim estate are termed Zimmis . . . . 278 

are excluded by a Mmaltndn heir or heirs ...... 278 

not entitled to inherit from Musalmans .279 

are not inherited by infidels if there is also a Mm aim, an heir . . 279 
embracing the faith before partition of the estate, are entitled to inherit 279 
incompetent to be guardians of Mmahn-dns . . . . , .370 

inherit from each other though they be of different persuasions . . 282 

INHERITANCE— 


right to-founded on consanguinity, or on special cause . . . 17(1 

vide Order or Succession to. 


INSANITY— . 

a cause for the cancellation of marriage . . . . . 383, 384 

INTRODUCTORY DISCOURSE— 
subjects of— 

origin of Muhammadan laws.1G7 

basis or sources of Muhammadan laws IG7 

kadis, or sacred traditions . . . . . . . . 1G7 

ijmaa, or concurrence of the Learned.1G7 

My as, or ratiocination.3G 

biographical dictionaries.10 















INTO ODUCTORY DISCOURSE— continued. 

Books of law — 

on the succession to inheritance . 173 

on other subjects.170 

generally used in this country.174 

translations, &c. of . ..174 

the people to whom the Inuvniiyah Code iB applicable .... 174 

KHULA— 

definition of. 405 

essentials of.. . ..... 405 

conditions required of the grantor of 405 

conditions required of the woman obtaining .406 

form of.407 

should he effected in the presence of two just witnesses . . . 408 
ransom or exchange for — what it should be, and how paid. . . 408 
cannot be revoked unless the ransom is reclaimed before completion 

of the iddat ... ..413 

ransom for - - given by a sick woman, effectual to what extent. . 412 

by compulsion, effect of.413 

rules of . . , . , . . ..413 

KIYAS (ratiocination) — 

a source of Muhammadan laws. .167 

KUBAN — 

origin of Muhammadan laws.. . . .167 

LEPROSY — 

in a woman, a cause for the cancellation of marriage .... 384 
LI AN — Vide Imprecation. 

MARRIAGE— 

Permanent— 


constituted by declaration or proposal and acceptance or consent, 


expressed'by the appropriate words in the past tense . . . 324 

articles or provisos of the contract of . , . . . 327 

causes of the prohibition of.. . 329—843 

w ith whom it is lawful or unlawful to contract . . 330—336- 

things connected with.. 347 

can he contracted by an adult and discreet girl of her own 
authority independently of her guardian .... 369, 370 

personal blemishes causing cancellation of . . . . 383 

deception in-, effect of.* . .388 


illegal during the existence of four permanently married wives . 342 
Tmporary — Vide Temporary Marriage. 
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MAS.TID (Mosque)— 

the appropriation of —— valid even if a single person should pray therein 474 
would not pass out of the owner’s property without the formal words 
of wakf being pronounced, though people should pray therein . .474 

MISSING PERSON— 

property of-not to be distributed among his heirs until his death is 

established, or such a period has elapsed from his birth as none like 
him would usually bo still alive.300 

MOTHER- 

11 Erst class heir.180 

entitled to a sixth of the deceased’s estate in the case of there being 
hi3 issue, or brethren, otherwise to a third, without any residuary 
portion, except in rare oases.183, 228 et aeq. 

MOTHER’S CHILDREN— See Children. 

MUBARAT— 

legal signification of.414 

how effected . . . . . . . . . * * 414 

conditions requisite in the man and woman effecting] . . * .415 

difference between hkulk and.415 

MUJTAIHD— 

representative of Imam Malidx, tho twelfth Im&m, in whose absence 
tho government of the Muhammadan country is supposed to have 
devolved on.166 

MITNi SAKE AH— Vide Vested Inheritances. 

META— Vide Temporary Marriage. 

OPTION— 


in marriage can be exercised by the married couple in the case of 
their being married during infancy or insanity by persons other 

than fathers or paternal grandfathers. 366, 866 

in pre-emi>tion, effect of.450 

ORDER OF SUCCESSION— 

regulated according to proximity.192—197 

the heirs of the first class inherit first, next, those of the second class, 

then those of the third class.192—197 

the husband or widow happening to be with any of them inherits simul¬ 
taneously .. 201, 211 

next, the emancipator of the deceased, then the person responsible for 
his offences, and lastly, the Imdm . 177, 182, 185, 230, 231, 235, 246, 251 

PARENTAGE— 
how established 


264 ct aeq. 
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PRE-EMPTION— Vide Shufa. 

PRIMOGENITURE— 

only partially recognized . . . . .213 

RAJ AT (reoalling a divorced wife)— 

how effected.. 430, 431 

RELATION— 

between numbers in the computation and arrangement of shares , 313 

RELATIONSHIP— 

established by acknowledgment, &c.2G4—271 

REMARRIAGE (with a wife irrevocably divorced)— 

in ay take place with the divorcer before or after the completion of the 

uldat .433 

cannot take place immediately if the woman was thrice divorced, hut 
after she was married to another man, and separated from him after 


connubial intercourse . 432 6t scq. 

REPUDIATION— Vide DrvoBCE. 

RETURN— 

explained . *.216 

how to be made .217 

special rules of.. 217 et seq. 

to whom to be made. 219 225 

REVOCATION— 

of divorce, when practicable, and how effected . . . 330 ct seq, 

of the denial of a child, effect of.428 

RULES (general) — 

Of Succession to Inheritance — r 


the relatives nearest to the deceased inherit first, failing them, the 
next in the order of proximity, and so on to the remotest 

relation.192—197 

exceptions to the above ......... 197 

when the associates in succession differ in the channel through 
which they are connected, then to eaoh party goes the portion of 
the person through whom suoh party is related .... 205 

if the individuals related through one channel are in themselves 
of different descriptions, then the share primarily and collec¬ 
tively received by them is divided among them in reference 
to the sources of variation or the sub-channels of relation¬ 
ship 


207 
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ETJLES ( general)— continued. 

Of Succession to In JwHtanee— 

children of eonsanguinous heirs, if not in any way excluded, supply, 
in fttLCoessioiij the place of their respective parents deceased or 

disqualified. 207,233 

Eolations of the whole-blood exclude the paternal relations of the 
half-blood, though not the maternal relations of the same class 

and degree ..210 

if there occurs an assemblage of relations by both parents, or by 
the father’s side, with a relative or relatives by the same mother 
only, then the mother’s- kindred, if one, takes a sixth, if two 
or more, take a third of the estate, to be divided among them 
- equally -without distinction between male and female, and the 
whole of the residue goes to the relatives by both parents (the 
portion of each male being double that of a female), to the 
exclusion of the persons who are related by the same father 
only, and who can only succeed in default of their excluders, that 

is, the relatives of the whole blood.21.0, 239 

when there are male and female heirs of the paternal side in 
the same degree of a class, then each male has double the 

portion of each female . . .212 

males . and females related by the same mother only, inherit in 
equal shares .* . . . .213 

EXILES (special)— 

of succession, to inheritance . 227 — 252 
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0HAFI (or the person possessing the right of pre-emption)— 

can assert his claim on the conclusion of the contract without waiting 

for the option reserved to the purchaser.4750 

hi a right is not established by his inability to pay the price . . . 448 

cannot relinquish his right in part.450 

can take at the price originally contracted for, and is not liable to pay 
any contingent charge or subsequent increase .... 450, 451 
should prefer life claim as soon as he is informed of the transaction, 
still, should there he a delay for a good cause, the right is not lost . 452 

his not claiming upon misinformation, does not extinguish the right . 152 

his right is nob extinguished should the contracting parties dissolve the 

contract.453 

would, however, lose his right if he acquiesce in the sale, and then the 

seller and purchaser dissolve it .454 

can annul the sale made by the First purchaser, and take the property 
from him or from the second purchaser ..454 
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SHAFI — continued. 

cun take the property from the seller or from the purchaser in whose¬ 
soever hands the same may be.'155 

may either-abandon the property entirely, or take it though damaged 455 
can hold the purchaser responsible for any defect or injury to the pro¬ 
perty occurring by his act after demand made.455 

in the case of the purchaser declining to remove the trees planted, or 

buildings erected, by him, the - has three things in his option: ho 

may either remove them on payment of a compensation, or may 
take the whole on payment of the additional price, or he may 

abandon his claim altogether . 450 

in the ease of there being an increase to the property, the advantage 

belongs to the -. if the increase is inseparably connected with 

the property, otherwise to the purchaser .456 

can take the property by paying down the price, or on his own re¬ 
sponsibility, or hy giving a security in the case of the property 

being sold on credit . 458, 459 

cannot claim the right of pre-emption upon his partner’s share if ho 

has sold his own share . 400 

SHAIKH— 

means in law Abu J&for Tusi, and by Shgikha 1 m is meant, he and Mufid . 171 
SHARERS— 

are of seven descriptions .170 

take the shares appointed for them respectively . . . . 182—185 

SHARES— 

are six in number . 181 

SHIAH— 

the meaning of . . . • • . .185 

the sect called -constitutes one of the two great bodies of Musalrndnu 106 

SHIGIIAR MARRIAGE— void ‘ . 349 

SIItTFA (pre-omption) — 

definition of.443 

applicable to immovable property, and not to movables, except in 

special cases .443— 446 

the right of— 

is possessed by a Mv.mbhdn co-ahsixer against any purchaser . . 446 

is possessed by an infidel co-sharer, not against a Mueahn&n , but 

against an infidel purchaser. 416 

is established betweon two co-sharers, and no more . , . 447 

can be exercised only when the partner'd share is transferred by 
sale, and not otherwise .445 
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SHUFX— continued. 

by whom can be exercised and under what circnxn.stances . 440 — 448 
does not belong- to a neighbour ....... 447 

is hereditary, and inherited like any other property . , , 459 

if relinquished by one heir, his share is not dropped, but the whole 

may be taken by the other .4G0 

is extinguished if a compromise is made by giving it up , . 4(51 J 

devices by which —•— may be defeated . . . . . .402 

is not lost if relinquished on account of misinformation . . 457, 458 

the privilege of -- established in favor of which persons, and under 

what circumstances. 447, 448 

mode of claiming the right and taking the subject of . . . 460 * 

effect of a guardian’s delaying to demand, or abandoning, the 

right of-on behalf of his ward ,. 449 

effect of a person being unable to assert the right of — = — for a 
good cause .449 

SISTER— 

is in the first degree of the heirs of the second class . . . .176 

entitled to a moiety if one, and to two-thirds if more, in number, 
and to a half of a brother's portion when with a brother or brothers 
of her own. 182, 184, 236 

SLAVE- 

not entitled to inherit, unless emancipated before partition of the | 

estate. 277, 289 'j 

to be ransomed if there is no other heir, in order to qualify him to take 

the inheritance. 290 ' 

if partially emancipated, inherits in proportion to the extent of his 
freedom.291 

SLAVERY— 

impedes succession to inheritance. 288 

. ■ 

SON- 

is in the first degree of the heirs of the first olasa.177 

takes by kardbat, or relationship, the whole, when there is no other 
heir equal to him, or the residue remaining after allotment of tho 
portion of the sharer or sharers, if any, entitled simultaneously 
with him. - 228'|»|p«- 

SON’S DAUGHTER — 

belongs to the second degree of the first class heirs . . . .177 

if one in number, is entitled to a moiety; if two or more, to two- 
thirds ; and to a moiety of a brother’s portion, if with a brother or 
brothers of the same description. 232, 233 
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SON’S SON— 

belongs to the second degree of the first class heirs, and, in default of a 


son, inherits what a son would have been entitled to . . . 232, 233 

SPECIAL CAUSES— 

of heritable right. * . .177 

SPOUSES— 

inherit from each othor under what ciroxunstances .... 253 — 2f>4 
SUCCESSION TO INHERITANCE— 

inodo of 1.99 —225 

of the first class heirs including all its sections and series . 192,227 — 234 
of the second class heirs including all its sections and series . 192,231— 247 

of the third class heirs . 192,217—250 

of an emancipator . 177 

of the person responsible for offences . . . 177 

of the Imam .177, 262 

of the spouses to each other. 253 — 262 

of a wjfe married by a aich man .264 

of an irrevocably divorced wife during hor husband’s illness . . .256 

TADLIS (deception) 

in marriage, effect of .•««••»»». 388 
TEMPORARY MARRIAGE— 

essentials of. 373 


form of.373 

the woman whom it is prohibited to marry permanently, is also prohi¬ 
bited to be taken to wife by. 375. 

who can be united by ......... 375 

the child which is the fruit of-is affiliated to the temporary husband 380 

heritable right of the persons united by.381 

rules of.* 379 

effects of.379 

THINGS CONNECTED WITH MARRIAGE . . . .Mlctseq. 

VESTED INHERITANCES (. Munasahhah )— 

rules of.. 

tables of. 323 


WAKE (appropriation)— 

definition of .. 463 

how constituted.. 463 

docs not become obligatory except by giving possession . . .464 

being completed by the delivery of possession-cannot be revoked . 464 

made in death-illness becomes valid to the full extent if allowed by 
the heirs, otherwise only to the extent of a third of the estate . 464 

Q 2 
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WAKE (appropriation)— continued. 

invalid, it' productive of sin.409 

must be perpetual, absolute, and possession must be given of the thing 

appropriated .471 

if made in favor of one’s young children, possession may nob be 

given.472 

not valid if made in favor of one’s-self, or first in favor of himself and 
then in favor of another . ... . 473 

the mlject of — 

must be a substance, the property of the appropriator, capable of 

being delivered and yielding benefit.405 

any thing from the use of which benefit can be lawfully derived 

with tho preservation of the thing itself is valid . . . 405/ 

a vinshda or undivided share in a thing can be appropriated as . 466 
not valid, if made with a condition for the payment of the appropria- 

tor’s debts, or current expenses. 473 > 

if made with a condition that the property appropriated is to revert to 
tho appropriator in oase of necessity, the veahf would be valid, i 
but the condition void . . . . . . ... . 473 

the original, or corpus, of a wait/ property cannot be disposed of by 
, sale, gift, or the like, unless dissensions arise among the persona in 
whose favor tho wait/ is made, and there be apprehension of the 
property being destroyed, and the disposition be productive of benefit 476 
the person in whose favor a malt/ is made must be in existence, distinctly 
indicated, capable of owning property, and one in whose favor it is 


not unlawful to make .467 ‘ 

persons in whose favor it is lawful to make.4G7, 4f!8 ... 

persons in whose favor it is unlawful to make .... 467, 463 

must be distinctly specified.471 . 

for viasAlih, or works of general utility, is valid . 467 | 

construction of.. 469 et sc%. | 


WAKIF (appropriator)-^ 

rerjuired to bo of full age, sound understanding, and unrestrained in 


the' use or disposition of his property.466 

can retain the superintendence to himself, or appoint another in the 

, office.46$ 

can make a wait/ in,favor of . an Infidel subject (Z'mmi), but nob in 

favor of .an alien enemy.. 408 V. 

Superintendent ( Kayyim or JVuswV)— 

to be appointed to take possession of the wait/ property . . .474 ‘y 

if not appointed by the wak\f, or appropriator, — is the person 
in whose favor the wait/ is made. 406 
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WIDOW- 


WIFE- 

inay be recalled or retained after a revocable divorce, but before com¬ 
pletion of the . . # 430 ’ m * 434 

may be remarried after an irrevocable divorce, or after the iddat for 

a revocable divorce .. 

may be remarried before or after the iddat for three divorces, not 
immediately, but after she was married to another man, and had 

connubial intercourse with him . 432 pt s€ *' 

is for ever unlawful after nine divorces (taUli-uUddat) . . 292, 293 


i ZAM1N-I JARIRAH (responsible, for offences)— 

entitled to inherit in default of heirs as far as the emancipator (tide 
Order of Succession). 


ZIHAft— 

defined and explained. 

form of • 

how to be effected and with respect to whom . 

should be witnessed by two just persons . 

if not expiated for, effects an irrevocable divorce 


, 416 
. 416 
4115, 418 
. 419 
419, 420 


j 
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